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Foreword 


Cartton S. DarcuscH 


The several articles which are embraced in the over-all title 
of “Ohio Taxation” should be of the utmost interest to practitioners, 
teachers and students of law. In the last quarter of a century state 
and local taxation has grown up. Twenty-five years ago the local 
subdivisions relied almost exclusively on the general property 
tax and state government was supported in the main by excise 
taxes on private corporations, insurance companies, public utilities 
and inheritances and for the first time had just entered the selective 
sales tax field by the levy of a 2c per gallon tax on gasoline for the 
construction and maintenance of public highways. 

Since 1925 there has been a tremendous acceleration in the 
financing of local governments and schools by the state. These 
requirements, coupled with the demand for new and expanded 
services, have placed greatly increased budgetary requirements 
upon local subdivisions and the state. We are told that total state 
and local taxes in Ohio for the year 1925 were less than $300,000,000, 
while in 1948? they had reached the sum of $660,000,000. The ex- 
panded fiscal requirements resulting from state assistance to local 
subdivisions and expanded services have compelled both local 
governments and the state to enter many new revenue fields. For 
illustration, the state in its search for new money sources turned 
to the cigarette excise tax in 1931, the excise tax on alcoholic bever- 
ages in 1933, the state liquor monopoly in the same year and the 
retail sales tax in 1934 while local governments looked to public util- 
ity consumer taxes, declared unconstitutional by the Supreme Court 





* Of the firm of Dargusch, Caren, Greek and King; Tax Commissioner of 
Ohio, 1933-1937. 

1 As a matter of historical interest it may be noted that during the period 
1925 to 1932 there was a levy on the grand duplicate for the benefit of the 
state. 

2 Latest year available. 
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of Ohio in Haefner v. City of Youngstown® (1946) and recently 
to municipal income taxes, the legality of which was determined in 
the case of Angell v. City of Toledo. 

The state now returns to local subdivisions as grants in aid from 
the General Revenue Fund more than $168,000,000 (not including 
old age pensions and shared taxes), whereas in 1925 state assistance 
to local subdivisions amounted to only $2,700,000 (not including 
shared taxes). The constantly increasing requirements of state and 
local government, combined with the centralization of tax assess- 
ments in the State Department of Taxation have produced in recent 
years a more intensive and scientific approach to tax administration 
in Ohio as contrasted to the more or less voluntary methods that 
prevailed a quarter of a century ago. 

Where twenty-five years ago the property taxpayer made a 
voluntary return, often based upon his best guess of what he should 
pay, today Ohio taxpayers are required to make complicated returns 
based upon the taxpayer’s books and the returns as made are 
subject to detailed and searching audits on the part of the Depart- 
ment of Taxation. 

The increased emphasis on administration of tax laws in this 
state and the introduction of the direct appeal to the Supreme Court 
of Ohio (1939) from decisions of the State Department of Taxation 
has resulted in an extremely large number of decisions by that 
court in the last decade upon a myriad of state and local tax prob- 
lems. While it is not practicable to deal with all of the legal ques- 
tions affecting Ohio taxation there has been appropriately included 
in this issue a number of pertinent and important papers, the first 
of which is that dealing in an over-all fashion with tax admini- 
stration in Ohio by C. Emory Glander, Tax Commissioner of Ohio. 
The second is a paper by Carl R. Johnson on “The Ohio Retail 
Sales Tax Act” which has conceivably produced greater and more 
varied problems than any other form of taxation in this state. 

In recent years the classification of property has come to 
be a matter of considerable interest and that subject will be dealt 
with by Mr. Paul Holden in an article entitled “Classification of 
Property as Real or Personal for Ohio Property Taxes: An Ap- 
praisal.” 

The attempt of the General Assembly to create a statutory situs 
for intangibles as distinguished from the principles of common 
law situs has given rise to serious and perplexing questions, particu- 
larly in the field of accounts receivable. This problem will be 
considered by Messrs. Glander and Dewey in “Taxation of Accounts 
Receivable in Ohio—The Impact of Constitutional Limitations.” 








8 147 Ohio St. 58, 68 N.E. 2d 64 (1946). 
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While the constitution and statutes of the state have long pro- 
vided for the exemption from real property taxes of property used 
by charitable institutions, that problem has come to the forefront as 
a result of recent decisions of the Supreme Court of Ohio and will 
be the subject of a timely article by John M. Caren entitled “Consti- 
tutional Limitations on the Exemption of Real Property from 
Taxation.” 

Of first importance today to taxpayers and local governments 
alike is the legality of the gross income tax as presently levied in 
six Ohio municipalities. As previously noted, this problem was re- 
cently decided by the Supreme Court and will be considered in this 
issue in an article by Dean Jefferson B. Fordham and Mr. W. Thomas 
Mallison, Jr., of the College of Law, under the title “Local Income 
Taxation.” 

I am sure that all of those who are concerned with Ohio tax 
problems will find much of interest and benefit in this particular 
issue of the Ohio State Law Journal. 














Tax Administration and Procedure in Ohio 


C. Emory GLANDER* 


For taxpayers and practitioners alike administrative require- 
ments and procedures in taxation often constitute a hazardous maze. 
Many tax cases have been summarily dismissed because of failure to 
comply with some mandatory procedural requirement of the 
statutes. This is not only a distressing experience for the tax litigant 
and his representative, but it is often equally unsatisfactory to the 
tax official. 

Indeed, the conscientious tax administrator seldom finds satis- 
faction in a decision which is based on technical procedural grounds 
alone. Not only is the taxpayer thus denied a review of his case 
on its merits, but the administrator loses the benefit of a decision 
which may serve as a useful precedent for other cases. Effective 
tax administration requires that important questions of tax law 
be litigated on the merits and that delays and impediments to final 
decisions be minimized. 

For these reasons, the writer has thought that it might be 
appropriate and helpful to present a panoramic view of tax admini- 
stration and procedure in Ohio. Such an undertaking, however, 
must be carefully circumscribed and delimited because there are 
many units of government that play some part in the processes of 
taxation. Hence, it is the writer's purpose to explain how tax 
administration is organized at the state level, and to discuss the 
methods and procedures for processing, reviewing and appealing 
the more important tax matters that fall within the jurisdiction of 
the state government. Consideration first will be given to internal 
organization and administrative policy of the Ohio Department 
of Taxation, after which methods and procedures before the Tax 
Commissioner, the Board of Tax Appeals and the Supreme Court 
of Ohio in respect of tax matters will be discussed. 


DEPARTMENTAL ORGANIZATION AND ADMINISTRATIVE PoLicy 


The function of the tax administrator is not legislative or 
judicial; it is ministerial. The Advisory Committee on the Admini- 
stration of Internal Revenue recently called attention to the follow- 
ing statement by The Secretary of the Treasury in 1927: “The 
collection of revenue is primarily an administrative and not a 


* Tax Commissioner of Ohio; Past President of the National Association of 
Tax Administrators; Member of the Ohio Bar. 
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judicial problem. As far as the federal income tax is concerned, a 
field of administration has been turned into a legal battlefield.” The 
Committee then commented that “the legalistic approach to tax 
administration which was the cause of concern 20 years ago is 
even more evident today.” : 

Whether or not this criticism may be justifiably directed either 
to federal or state tax agencies, it does serve to emphasize the im- 
portance of sound standards of tax administration. Indeed, effective 
tax administration is dependent upon the dual imperatives of 
simplicity and equality in the application of tax laws.'! These im- 
peratives, in turn, require (1) clear channels of authority and 
responsibility within the taxing agency, and (2) adequate ma- 
chinery for impartial review of all tax determinations at the 
administrative level. 


Channels of Authority and Responsibility 


From 1910 to 1939, Ohio tax laws were administered by a tax 
commission which consisted for a time of three members and later 
four members. Although technically the entire commission adminis- 
tered all taxes within its jurisdiction, in actual practice each 
member assumed responsibility for and exercised authority over 
particular taxes. In effect, the commission was a hydra-headed 
creature which exercised both administrative and quasi-judicial 
functions. 

In 1939 the General Assembly abolished this commission and 
created in its place the Department of Taxation having a single 
_ Tax Commissioner and a three-member Board of Tax Appeals.” 
All functions, powers and duties which were vested in the old 
commission were transferred to the new department, but adminis- 
trative and quasi-judicial functions were separated and the course 
of appellate procedure was modified. Determinations of the Tax Com- 
missioner were made appealable first to the Board of Tax Appeals 
and thereafter, as of right, directly to the Supreme Court of Ohio.* 

The Tax Commissioner is now empowered, inter alia, to make 
tax assessments, valuations, findings, determinations, computations 





1 There are other requirements of sound tax administration. For a dis- 
cussion of modern concepts, see Standards of Tax Administration—The Point 
of View of the State Tax Administrator, an address by C. Emory Glander, 
Proceedings of the Forty-First Annual Conference on Taxation, National Tax 
Association, 1948, p. 65. 

2 Onto Gen. Cope §§ 1464 to 1464-12 inc. The Tax Commissioner and the 
members of the Board of Tax Appeals are appointed by the Governor with the 
advice and consent of the Senate, the former for a term of four years and the 
latter for terms of six years. Onto Gen. Cope §§ 1464-5 and 1464-6. 

3 Onto Gen. Cope §§ 5611, 5611-1, 5611-2. 
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and orders, and to review, re-determine or correct the same; to 
prescribe tax forms; to remit or refund certain taxes and assess- 
ments and to issue certificates of abatement; to revoke certain 
licenses; to adopt and promulgate rules; and to maintain a con- 
tinuous study of all taxation and revenue laws of the state. In 
addition to these powers, the Tax Commissioner is authorized to 
organize the work of the Department of Taxation in such manner 
as, in his judgment, will result in the efficient and economical 
administration of the laws he is required to administer, and to create 
such divisions or sections of employees as he may deem proper.‘ 

There are presently eight administrative divisions, each headed 
by a division chief, under the jurisdiction of the Tax Commissioner 
in the main offices of the department in Columbus, namely: 
Corporation Franchise, Personal Property, Public Utilities, Motor 
Fuel, Inheritance, Sales and Excise, Research and Statistics, and 
Fiscal Affairs and Personnel. Two of these divisions are subdivided 
into sections each of which is managed by a supervisor. The 
Personal Property Tax Division consists of the Corporations, In- 
tangible and Unincorporated Business, Financial Institutions, and 
Valuation Sections; while the Sales and Excise Tax Division in- 
cludes three sections, namely, Audit and Assessment, Compliance, 
and Excise Tax. The last-named section supervises the Cigarette, 
the Beer and Malt Beverage, the Wine and Mixed Beverage and the 
Mait and Brewers Wort Taxes. In addition, the Tax Commissioner’s 
organization includes an Administrative Assistant, a General Hear- 
ing Board, a Sales Tax Hearing Board, a Bureau of Tax Forms, two 
General Branch offices, one in Cleveland and one in Cincinnati, 
eight District Sales Tax offices, and a normal staff of approximately 
seven hundred employees. 

The Board of Tax Appeals is both an administrative and a 
quasi-judicial body. Although it is part of the Department of Tax- 
ation, it is wholly independent in status. It is empowered, inter alia, 
to exempt property from taxation; to increase or decrease the aggre- 
gate value of real property for tax purposes; to exercise authority rel- 
ative to actions of local taxing authorities in levying and collecting 
taxes, borrowing money, refunding indebtedness and expending 
money; to adopt rules; to remit taxes and penalties illegally assessed 
against real property; and to hear and determine appeals from 
county budget commissions, county boards of revision and the 
Tax Commissioner.® For the purpose of performing its administra- 
tive functions in respect of local governmental matters, the Board 
maintains a Division of County Affairs. 





4 Onto Gen. Cone § 1464-3. 
5 Onto Gen. Cope §1464-1. 
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Both the Tax Commissioner and the Board of Tax Appeals 
possess all powers of an inquisitorial nature, including the right 
to inspect books, accounts, records and memoranda; to examine 
persons under oath; to issue orders or subpoenas for the production 
of books, accounts, papers, records, documents and testimony; to 
take depositions; to apply to a court for attachment proceedings as 
for contempt; and to administer oaths; together with other specified 
powers, duties, privileges and immunities.® 

In general, it may be said that organization for tax adminis- 
tration in Ohio has been steamlined and modernized in accordance 
with sound administrative and business principles. There are 
clear channels of authority to and from both the Tax Commissioner 
and the Board of Tax Appeals; administrative and quasi-judicial 
functions have been properly separated; and final judicial deter- 
mination of tax matters has been facilitated. 


Machinery for Administrative Review 


Notwithstanding the necessity and importance of judicial re- 
view, a high standard of tax administration requires adequate 
machinery for impartial review of all tax determinations at the 
administrative level. This means that there must be an opportunity 
for independent and impartial review before the taxpayer is required 
to appeal to quasi-judicial bodies or the courts. 

Americans instinctively loathe administrative absolutism. It is 
a well-known fact that the growth of administrative agencies has 
met with widespread criticism; indeed there are many persons who 
look upon administrative law as a Machiavellian distortion of our 
legal system. Fair-minded men must disagree with that conclusion, 
of course, for administrative law has an established place in our 
jurisprudence. The difficulty is not with administrative law but 
with the way in which it sometimes operates. Much of the resent- 
ment toward administrative bodies stems from the suspicion that 
they fail to recognize the principle, inextricably imbedded in our 
judicial system, that every man has the right to a full and complete 
hearing. The paramount importance of an administrative hearing, 
not only because of legal necessity, but also because of the require- 
ments of elementary fairness, was aptly expressed by the late 
Chief Justice Hughes. He described such a hearing as an “inexorable 
safeguard,” and said that it is “essential alike to the legal validity 
of the administrative regulation and to the maintenance of public 
confidence in the value and soundness of this important govern- 
mental process.”’* 


6 Onto Gen. Cope § 1464-2. 
7 Morgan v. United States, 304 U.S. 1, 15 (1938). 
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In tax administration, this means that all tax assessments, 
determinations, valuations and the like should be subject to an im- 
partial review, in the first instance, by the tax administrator or tax 
assessor. From his final determination a right of appeal to an 
appellate body and to the courts should then be provided. 

In Ohio all assessments, valuations and other preliminary tax 
determinations within the jurisdiction of the Department of Tax- 
ation are made under the direction of the division chiefs or section 
supervisors. In most instances, however, as a prerequisite to appeal 
to the Board of Tax Appeals, the taxpayer is required by law 
to apply to the Tax Commissioner for a review of the determinations 
previousiy made. This procedure contemplates that the Tax Com- 
missioner take personal cognizance of the case and that he render 
a decision in accordance with the law and the facts as he finds them 
to be after appropriate hearing. ‘ 

But here some practical difficulties are encountered. It is 
physically impossible for the Tax Commissioner personally to 
conduct all hearings upon such applications for review.® To assist 
him in reviewing these matters is the function of the Sales Tax 
Hearing Board and the General Hearing Board both of which were 
created by and are directly responsible to the Tax Commissioner. 
It is their duty to conduct the hearings, take testimony and submit 
findings of fact and law to the Commissioner for his consideration 
and final action. All actions by the Tax Commissioner are embodied 
in written journal entries which are personally signed by him and 
bound in volumes, and which constitute the public record of the 
department. Such volumes are available for public inspection 
at the office of the Tax Commissioner during all business hours. 

The Sales Tax Hearing Board confines its work to sales, use and 
excise tax matters exchusively. It consists of six members, who 
generally sit in pairs of two each, and a Secretary who assigns 
cases and supervises the disposition thereof. The General Hearing 
Board, which consists of four members who usually hear cases 
individually, is empowered to conduct hearings on matters of re- 
view in respect of personal property, corporation franchise, and 
public utility taxes. It likewise checks all final journal entries of the 
Tax Commissioner for legal sufficiency, works in close cooperation 





8 The number of journal entries personally executed by the Tax Com- 
missioner each year on matters of review indicates why this is so. As to 
sales and excise taxes there are some 2500 such entries each year; personal 
property taxes account for about 1000 entries; and there are well over 500 
entries on review and correction of corporation franchise taxes, the granting 
and cancelling of gasoline dealers’ licenses, and the administration of the 
inheritance and cigarette taxes. Altogether some 5500 actions of the Tax 
Commissioner are personally journalized by him annually. 
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with the Attorney General’s Office on matters of litigation, and 
prepares digests of decisions of the Board of Tax Appeals and 
the Supreme Court for dissemination throughout the department 
and among the county auditors. It is the duty of all hearing board 
members to consider both sides of the controversy and to make 
impartial recommendations to the Tax Commissioner. Sometimes 
taxpayers or their counsel request hearings before the Tax Com- 
missioner personally, and such request is granted wherever possible. 

The objective to be achieved through these hearing boards 
will be readily comprehended. The review of a tax matter should be 
conducted in a neutral atmosphere. It is unfair to the taxpayer to 
require that his tax determination be reviewed by the particular 
official who made it, and it is unfair to that official to require him 
to sit in judgment on his own action. Taxpayers should feel that 
they are getting a fresh and impartial consideration of their tax 
problems, and assessing officials should be free to defend their 
own honest convictions, This is the essence of justice, whether 
in the courts or before administrative bodies. 

As a result of this right of review at the administrative level, we 
have definitely reduced the volume of litigation in our Board of 
Tax Appeals and our Supreme Court.’ In short, tax review at the 
administrative level, if simple and independent, saves time and 
money both for the state and the taxpayer, and it greatly strengthens 
the standards of tax adjudication. 


ProcepDuRE Berore THE Tax COMMISSIONER 


With certain exceptions taxpayers are required, as a prereq- 
uisite to appeal to the Board of Tax Appeals, to apply to the Tax 
Commissioner for a review of the determination previously made by 
the administrative divisions of the Department. No such provision 
is made in the statutes pertaining to the cigarette, malt and brewers 
wort, or motor fuel taxes, or even for appeal to the Board of Tax 
Appeals. In these cases, however, the administrative determinations 
are final and thus appeal may be taken to the Board of Tax Appeals 
under the provisions of Section 5611, General Code. No considera- 
tion will be given herein to administrative procedure in respect of 





® The great majority of all taxpayers accept the final determination of 
the Tax Commissioner without appealing to the Board of Tax Appeals or the 
Ohio Supreme Court. In 1949, approximately 87 such cases were appealed to 
the Board of Tax Appeals and approximately 12 cases to the Ohio Supreme 
Court. Of course, the board considered many other matters, including appeals 
from budget commissions, the remission of taxes and penalties, and the 
exemption of real property. Altogether, approximately eleven hundred cases 
were filed with and decided by the board in 1949; and many of these matters, 
in turn, were appealed to the Ohio Supreme Court. 
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these taxes; or to the inheritance amd estate taxes as to which 
Probate Courts are charged with primary responsibility for tax 
determination, and before whom the Tax Commissioner frequently 
occupies the position of a litigant on behalf of the state. In all other 
cases, however, there are specific statutory provisions for review 
and re-determination by the Tax Commissioner prior to appeal 
to the Board of Tax Appeals. Those most frequently invoked per- 
tain to personal property, corporation franchise, sales and excise, 
and public utility taxes, each of which will now be considered 
separately. 


Personal Property Taxes 


In respect of personal property taxes, both tangible and in- 
tangible, the pivotal statute is Section 5394, General Code. The 
taxpayer’s right of review under this section is limited to three 
situations: (1) where property has been assessed which is not 
listed in or which has been omitted from a return, (2) where 
any item or class of taxable property listed in a return is assessed 
in excess of the value thereof as so listed, and (3) where a claim 
duly made for deduction from net book value of accounts receivable, 
or depreciated book value of personal property used in business, 
so listed, is disallowed.’ 

In any such case, the jurisdiction of the Tax Commissioner 
may be invoked by the filing of an application in writing for review 
and re-determination of the assessment previously made. Such 
application must be filed within thirty days after the mailing of 
the notice of the assessment to the taxpayer.'! Thereupon the tax- 
payer is entitled to a hearing at a place not more than fifty miles 
from his residence or, if he gives written consent, at the office of the 
Tax Commissioner in Columbus. 


Upon the hearing, the commissioner may make such correction 
im the assessment as he may deem proper or he may affirm the 
assessment. He is required to transmit a certificate of his determi- 
nation to the taxpayer and, if no appeal is taken or upon the final 
determination of an appeal, he must also transmit a copy of such 
certificate to the Auditor of State or to the proper county auditor. 
The commissioner’s decision is final as to all taxable property 





10 Wright Aeronautical Corp. v. Glander, 151 Ohio St. 29, 84 N.E. 2d 
483 (1949). As to the basis of listing and assessing personal property see 
Onto Gen. Cope §§ 5388 and 5389. 

11 Onto Gen. Cone § 5394 specifically requires that notice of the assessment 
be given to the taxpayer in the three situations described and provides: 
“The mailing of the notice herein prescribed shall be prima facie evidence of 
the receipt of the same by the person to whom such notice is addressed.” 
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listed in the return and constitutes to that extent his final determi- 
nation. !? 

The statute contains no provision as to the form or contents of 
the application for review and re-determination of property taxes, 
and none has been specified by the Tax Commissioner. Although 
the hearing generally is informal in nature, the commissioner’s 
decision is embodied in a formal journal entry which contains 
findings of fact or law or both, and which becomes a part of the 
public record of the department. 


Corporation Franchise Taxes 


For the purpose of assessing corporation franchise taxes, the 
Tax Commissioner is required to determine the value of the issued 
and outstanding shares of stock of every corporation required to 
file the annual report and the proportion thereof properly allocable 
to Ohio for purposes of taxation.’* Section 5500, General Code, pro- 
vides that any corporation may be heard upon the question of the 
correctness of the determination of the value of its stock, or of the 
proportion of such value allocated to Ohio. 


The procedure is similar to that applicable to personal property 
taxes. Application for review and correction must be filed with the 
Tax Commissioner in writing within thirty days from the receipt 
by the complaining corporation of the statement from the Treasurer 
of State showing the value, or the proportionate value, of the 
shares of stock upon which the franchise fee is charged and the 
amount of the fee.'* 

The Tax Commissioner is empowered to make such correction 
of the determination as he may deem proper, and to certify the same 
to the Auditor of State who is required to correct his records and 
duplicates in accordance therewith. Although the statute does not 
make specific provision for a hearing, the same is afforded and the 
action taken by the Tax Commissioner is journalized as in other 
cases. Likewise, although there is no specific provision for appeal 
from the Tax Commissioner’s findings under this Section, it is un- 





12 Onto Gen. Cope § 5394 further provides that “nothing herein shall be 
so construed, nor shall the final judgment of the board of tax appeals or any 
court to which such final determination may be appealed be deemed to pre- 
clude the subsequent assessment in the manner authorized by law of any 
taxable property which such taxpaper failed to list in such return or which 
the assessor has not theretofore assessed.” Note also § 5395. 

18 Onto Gen. Cone § 5498. This section applies both to domestic and foreign 
corporations. 

14 See Onto Gen. Cove § 5499 as to the fee charged and the certification 
thereof. 
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doubted that appeal does lie because such findings are necessarily 
final.?® 


Sales and Use Taxes 


While the Ohio Sales Tax is primarily a consumers’ tax, vendors 
are collectors thereof for the state and have certain legal liabilities 
in respect thereof. Sales tax assessments representing deficiencies 
are made against vendors in some cases and against consumers 
in others, but in either event written notice thereof must be served 
personally or by registered mail. Section 5546-9a, General Code, 
provides that such assessments shall become conclusive unless the 
vendor or consumer to whom the notice of assessment is directed 
shall, within thirty days after service thereof, file a petition for 
re-assessment.!® 


Such petition must be in writing and must be verified under 
oath by the vendor, consumer, or his duly authorized agent having 
knowledge of the facts. It must set forth with definiteness and 
particularly the items of the assessment objected to, together with 
the reason for such objections. In order to assist the vendor or con- 
sumer in meeting the satutory requirements, a special form of 
petition for re-assessment has been prescribed by the Tax Com- 
missioner, but its use is not mandatory. The practitioner may devise 
his own form and, if it meets the statutory requirements, it will be 
acceptable. ‘ 

The Tax Commissioner is required to assign-a time and place for 
hearing the petition for re-assessment and to notify the petitioner 
by registered mail. The assessment and penalties thereon become 
due and payable within three days after notice of the finding made 
at the hearing has been served either personally or by registered 
mail upon the party assessed. 

Specific provision is made in the statute for an appeal to the 
Board of Tax Appeals as provided in Section 5611, General Code.!” 


The review of use tax assessments by the Tax Commissioner 
is also controlled by Section 5546-9a, General Code, pursuant to the 
provisions of Section 5546-37 of the Use Tax Act. 





15 Onto Gen. Cope § 5611 provides for appeal to the Board of Tax Appeals 
from final determinations by the Tax Commissioner. 

16 The Sales Tax Act will be found in §§ 5546-1 to 5546-24a inclusive; 
the Use and Storage Tax Act in §§ 5546-25 to 5546-48 inclusive. 

17 There is also a provision in Om10 Gen. Cope § 5546-9a whereby, after the 
expiration of appeal time, a copy of the Tax Commissioner’s final entry may be 
filed in the office of the county clerk of courts and a judgment entered thereon 
by the clerk in favor of the state. 
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Public Utility Taxes 


The procedure in respect of public utility property taxes is more 
extensive and complicated. Generally speaking it may be said that 
utilities have three opportunities for a hearing at the administrative 
level. 

Section 5426, General Code, grants to utilities other than 
express, telegraph and telephone companies, upon written appli- 
cation, the right to be heard before the assessment of their property. 
In other words, a hearing is afforded before any action whatever is 
taken by the Department of Taxation. Section 5427 grants these 
utilities the additional right, between the assessment and certi- 
fication dates, to make application for correction of the assess- 
ment or valuation of their property. Similar rights are extended 
to express, telegraph and telephone companies by Sections 5453 
and 5454, and to sleeping car, freight line and equipment companies 
by Sections 5466 and 5467, General Code.*8 

After certification to the proper officer, any public utility may 
be heard by the Tax Commissioner, pursuant to Section 5517, 
General Code, upon the question of the correctness of any deter- 
mination, finding or order. This procedure likewise is described 
as review and re-determination, and application therefor must 
be filed in writing within thirty days from the date of mailing 
of the certification complained of to the public utility.’® 

The statute provides for hearing at the office of the Tax Com- 
missioner in Columbus and specifies that upon such hearing he may 
make such correction in his determination, finding or order as he 
may deem proper. His decision in the matter is final and subject 
to appeal as provided in Section 5611, General Code. 

' In addition to property taxes, public utilities in Ohio are subject 
to’ an excise tax upon their gross receipts or earnings. Here again, 
the utility is granted the right to three hearings. The first is before 
gross receipts have been determined under Section 5479, General 
Code. The second opportunity is between the dates fixed for deter- 
mination of the amount of the gross receipts and the dates fixed for 
certification of such amount to the Auditor of State pursuant 
to Section 5480. The third opportunity arises under Section 5517, 





18 Onto Gen. Cope § 5468 describes the levy applicable to sleeping car, 
freight line and equipment companies, not as a property tax, but as “a sum 
in the nature of an excise tax.” The Supreme Court of Ohio, however, 
referring to §§ 5462 et seq., has stated that “a study of the provisions of those 
sections demonstrates that the tax there imposed is not a franchise tax but a 
property tax.” Pullman .Co. v. Evatt, 144 Ohio St. 295, 58 N.E. 2d 766 (1944). 

19 Mailing of the certification to the public utility is prima facie evidence 
of the receipt of the same by the public utility to which it is addressed. 
Compare note 11, supra. 
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after certification, as in the case of property taxes. 
Miscellaneous Other Taxes 

The excise tax known as the Grain Handling Tax”® is review- 
able and appealable in the same manner as personal preperty taxes 
generally, as provided in Section 5545-25, General Code.?! 

Assessments in respect of wine, beer, malt beverages and mixed 
drinks”? are reviewable in the same manner as sales and use 
taxes,?* pursuant to Section 6212-59, General Code. 

In the same manner, assessments under the Cigarette Use and 
Storage Tax Act?‘ are reviewable in the same manner as sales 
and use taxes, pursuant to Section 5874-22c, General Code. 


Tax Refunds and Certificates of Abatement 


Contrary to the impression held by some persons, erroneous 
or illegal taxes which have been paid are not irretrievable in Ohio. 
The several taxing statutes not only provide for refunds of illegal 
or erroneous tax payments, but the department presently adheres 
to a liberal refund policy. On his own motion, where the statute 
grants the discretion, the Tax Commissioner orders the refund 
of taxes illegally assessed or erroneously overpaid. Likewise it 
is his practice to advise taxpayers to file claims for refunds where 
they do not realize that they have made errors or that circumstances 
have arisen which make a refund possible. 

This policy, which is both legislative and administrative in 
origin, immeasurably strengthens the sometimes tenuous bonds 
of mutual confidence between the taxpayer and the tax adminis- 
trator. Experience teaches that under such a policy returns filed 
by taxpayers are more accurate. Taxpayers, for example, always 
are reluctant to return a doubtful item if they fear they will be 
unable to recover an overpayment. They are less inclined to re- 
solve every doubt against the state when they have the assurance 
that the state will be fair in refunding that which does not right- 
fully belong to it. 

There is no specific refund statute in respect of personal property 
taxes, but Section 5395, General Code, provides that the Tax Com- 
missioner may issue a final assessment certificate within certain 
time limitations and this certificate, if an “excess” finding results, 
will effect a refund. In the case of “local situs” property taxes, 
tangible and intangible, the taxpayer will receive a cash refund; in 





20 Onto Gen. Cone §§ 5545-21 to 5545-29, inc. 

21 See Onto Gen. Cone §§ 5394 and 5611. 

22 Onto Gen. Cone §§ 6064-41, 6064-41a, 6212-48, 6212-49, 6212-49b. 
28 See Onto Gen. Cone § 5546-3a. 

24 Onto Gen. Cone §§ 5894-22 to 5894-22e, inc. 
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the case of “state situs” intangible property taxes he will receive a 
certificate of abatement.?5 The authority of the Tax Commissioner 
under Section 5395, General Code, has been held by the Board of 
Tax Appeals and the Ohio Supreme Court to be discretionary, and 
from his determination under this section no appeal may be taken 
unless there is a “deficiency” as distinguished from an “excess” 
finding.** Thus there is no appeal if the Tax Commissioner makes 
a finding which has the effect of denying a refund.?7 

Prior to 1939, the Ohio law provided no machinery for remitting 
overpayment of taxes paid to the Treasurer of State, such as “state 
situs” intangible property taxes, corporation franchise taxes or 
public utility excise taxes. As to all of these recourse could be had 
only to the Sundry Claims Board and of course its favorable action 
had to be implemented by a specific legislative appropriation. When 
Section 1464-3 was enacted in 1939 a provision was included author- 
izing the Tax Commissioner to issue certificates of abatement as to 
taxes overpaid to the Treasurer of State, such as those named, at 
any time within five years prior to the making of application there- 





25 Onto Gen. Cope § 5395 provides in part: “In case of assessments certified 
to the county auditor, if such final assessment certificate comprises any ‘excess’ 
items he shall ascertain whether or not the taxes for the year or years thereby 
represented have been paid; if so, he shall draw his warrant on the county 
treasurer in favor of the person paying them, or his personal representative, 
for the full amount of the taxes computed upon such ‘excess’ items and further 
proceedings herein shall be had as provided in sections 2589 and 2590 of the 
General Code; . . .” In other words, a cash refund is only available as to 
tangible and intangible personal property taxes overpaid to the county treas- 
urer, generally known as “local situs” property taxes. In the case of final as- 
sessments certified to the auditor of the state, usually referred to as “state 
situs” intangible property taxes, § 5395 provides: “If such final assessment 
certificate comprises any ‘excess’ items he shall ascertain whether or not the 
taxes for the year or years thereby represented have been paid and certify such 
fact to the tax commissioner and thereupon such proceedings may be had 
with respect to such ‘excess’ items as provided in section 1464-3 of the General 
Code; .. . ” Pursuant to this section the taxpayer obtains, not a cash refund, 
but a certificate of abatement. The time limitation generally applicable to the 
issuance of final assessments under § 5395 is the approximate two-year period 
specified in Onto Gen. Cope § 5377. However, as to “state situs” intangible 
property taxes, certificates of abatement may be applied for directly under 
Oxo Gen. Cone § 1464-3 and the same may be issued within a five-year period. 
See The Niles Bank Co. v. Evatt, 145 Ohio St. 179, 60 N.E. 2d 789 (1945). Thus, 
there is an obvious discrimination between taxpayers of the same class. “State 
situs” intangible property taxpayers include public utilities, inter-county 
corporations, financial institutions and dealers in intangibles. 

26 Willys-Overland Motors, Inc. v. Evatt, 141 Ohio St. 402, 48 NE. 2d 
468 (1943). 

27 The situation is otherwise as to “state situs” intangible property taxes 
where the taxpayer makes a direct application for a certificate of abatement 
under Oro Gen. Cope § 1464-3. The Niles Bank Co. v. Evatt, note 25, supra. 
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for. Certificates of abatement are payable to the taxpayer and are 
negotiable, and may be tendered by the payee or transferee thereof 
to the Treasurer of State as payment of any tax of the same kind. 

The procedure for obtaining a refund of sales taxes is set forth 
in Section 5546-8, General Code. It provides that the Treasurer of 
State shall refund to vendors the amount of taxes illegally or er- 
roneously paid where the vendor has not reimbursed himself from 
the consumer. When the illegal payment was made, not to a vendor, 
but to the Treasurer of State by the consumer, the refund is made 
to the consumer. In all cases an application must be filed with the 
Tax Commissioner within ninety days from the date it is ascertained 
that the assessment or payment was illegal or erroneous.”* The Tax 
Commissioner’s findings are certified to the Auditor of State who in 
turn draws a warrant for such certified amount on the Treasurer of 
State to the person claiming the refund.?® 

A similar procedure in respect of illegal or erroneous use taxes 
is set forth in Section 5546-32, General Code. 


AppEALs To THE Boarp Or Tax APPEALS®® 


Appeals from final determinations by the Tax Commissioner 
may be taken to the Board of Tax Appeals under Section 5611, 
General Code. Such matters include the commissioner’s final action 
in respect of any preliminary, amended or final tax assessments, re- 
assessments, valuations, determinations, findings, computations or 
orders. Appeals may be taken by the taxpayer or the person to 
whom notice of the commissioner’s determination is required to be 
given, by the Director of Finance if the revenues affected by the 
decision accrue primarily to the state treasury, or by the county 
auditors of the counties to whose general tax funds the revenues 
affected by such decision primarily accrue. 

To perfect an appeal, written notice of appeal must be filed both 
with the Board of Tax Appeals and with the Tax Commissioner 
within thirty days after notice of the Tax Commissioner’s final de- 
termination shall have been given or otherwise evidenced as re- 
quired by law. The statute specifically requires that the notice of 





28 The ninety-day period for filing such application does not begin to run 
until the vendor or tax payer has actual knowledge of illegality or error. 
The Phoenix Amusement Co. v. Glander, 148 Ohio St. 592, 76 N.E. 2d 605 
(1947). 

29 See Onto Gen. Cope § 5546-6 as to credit in respect of returned mer- 
chandise. 

80 This portion of the discussion is limited to appeals from determinations 
of the Tax Commissioner. For appeals from County Boards of Revision and 
County Budget Commissions, see Onto Gen. Cope §§ 5610 and 5625-28, 


respectively. 
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appeal shall set forth or shall have attached thereto and incorporated 
therein by reference a true copy of the notice sent by the Tax 
Commissioner to the taxpayer of the final determination complained 
of, and shall also specify the error or errors therein complained of. 
The Ohio Supreme Court has held that these are mandatory juris- 
dictional requirements and if not complied with the appeal will be 
dismissed.*! 

Upon the filing of a notice of appeal, the Tax Commissioner is 
required to certify to the Board of Tax Appeals a transcript of the 
record of the proceedings before him together with all evidence, 
documentary or otherwise, considered by him in connection there- 
with. The appeal is heard by the board or one of its examiners at its 
office in Columbus or in the county where the appellant resides. 
The board has promulgated rules of practice and procedure which 
are available upon request and which should be carefully read and 
observed by the practioner. 


The board may order the appeal to be heard upon the record 
and the evidence certified to it, but upon application of any in- 
terested party it is required to order the hearing of additional 
evidence.*? The statute further provides that the decision of the 
board may affirm, reverse, vacate or modify the tax assessments, 
valuations, determinations, findings, computations or orders com- 
plained of in the appeal.** 


Decisions of the Board of Tax Appeals become final and con- 
clusive for the current year unless reversed, vacated, or modified as 
provided in Section 5611-2, General Code. Such decisions and the 
date of entry thereof upon the board’s journal are required to be 
certified by registered mai] to a!! parties to the appeal and, under 
certain circumstances, to other persons specified in the statute.** 


AppEALs To THE Onto SuprREME Court 


Proceedings to obtain reversal, vacation or modification of de- 
cisions of the Board of Tax Appeals are by appeal directly to the 





81 Kinsman Square Drug Co. v. Evatt, 145 Ohio St. 52, 60 N.E. 2d 668 (1945): 
Dayton Rental Co. v. Evatt, 145 Ohio St. 215, 61 N.E. 2d 210 (1945); American 
Restaurant Co. v. Glander, 147 Ohio St. 147, 70 N.E. 2d 93 (1946). 

82 See Bloch v. Glander, 151 Ohio St. 381, 86 NE. 2d 318 (1949); Clark v. 
Glander, 151 Ohio St. 229, 85 N.E. 2d 291 (1949). 

83 The Board has no power, however, to change the inherent nature of 
the assessment or to levy a tax different from that under consideration. Wellnitz 
v. Evatt, 19 0.0. 330 (B.T.A.). 

84 Copy of entry to attorney of record was held to constitute notice to 
appellant in Lutz v. Evatt, 144 Ohio St. 635, 60 N.E. 2d 473 (1945). 
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Supreme Court of Ohio. Such an appeal is a matter of right, and the 
procedure is set forth in Section 5611-2, General Code. 

The statute, in so far as it relates to appeals from decisions of 
the Board of Tax Appeals determining appeals from final determi- 
nations by the Tax Commissioner, mentions only determinations of 
preliminary, amended or final tax assessments, re-assessments, 
valuations, determinations, findings, computations or orders made 
by him. No mention is made of appeals in respect of rules pro- 
mulgated by the Tax Commissioner or by the Board of Tax Appeals 
and, indeed, there is no appeal in these instances. The Ohio Supreme 
Court has held that Section 5611-2, General Code, authorizes 
appeals to the Ohio Supreme Court from the Board of Tax Appeals 
in quasi-judicial proceedings only, and that the making of rules by 
the Department of Taxation is not a quasi-judicial proceeding.** 
However, the Administrative Procedure Act does authorize an 
appeal on the validity of rules, as distinguished from adjudications, 
to the Court of Common Pleas of Franklin County, Ohio.®* 

Persons who may appeal decisions of the Board of Tax Appeals 
determining appeals from the Tax Commissioner are specified in 
the statute and, for the most part, are the persons who are authorized 
to institute an appeal to the board in the first instance. 

Appeals to the Ohio Supreme Court must be taken within 
thirty days after the date of the entry of the decision of the Board 
of Tax Appeals on the journal of its proceedings. To effect an appeal, 
the appellant must file-a notice of appeal both with the Ohio 
Supreme Court and with the Board of Tax Appeals. Such notice 
must set forth the decision of the Board of Tax Appeals appealed 
from and the errors therein complained of. Proof of the filing of 
such notice with the Board of Tax Appeals must also be filed with 
the Ohio Supreme Court. These also have been held to be mandatory 
jurisdictional requirements and failure to comply therewith is 
fatal.*7 

The statute provides that the Tax Commissioner or all persons 
to whom the decisions of the Board of Tax Appeals is required by 
Section 5611-1, General Code, to be certified, other than the ap- 
pellant, shall be made appellees. Unless waived, notice of the appeal 





35 Zangerle v. Evatt, 139 Ohio St. 563, 41 N.E. 2d (1942). The fifth par. of the 
syllabus states: “Courts will not aid in making or revising rules of administrative 
officers, boards or commissions, being confined to deciding whether such rules 
are reasonable and lawful as applied to the facts of a particular justiciable case.” 

36 Onto Gen. Cone §§ 154-64 (g) and 154-72. 

87 Oliver v. Evatt, 144 Ohio St. 231, 58 N.E. 2d 381 (1944); Lutz v. Evatt, 144 
Ohio St. 341, 58 N.E. 2d 955 (1945); Kenney v. Evatt, 144 Ohio St. 369, 59 NE. 
2d 47 (1945); Lutz v. Evatt, 144 Ohio St. 635, 60 NE. 2d 473 (1945); Sunset 
Memorial Park Assn. v. Evatt, 145 Ohio St. 194, 61 N.E. 2d 207 (1945). 
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must be served upon all appellees by registered mail. 

Within thirty days after the filing of written demand by an 
appellant, the Board of Tax Appeals must file with the Ohio Supreme 
Court a certified transcript of the record of the proceedings of the 
Board of Tax Appeals pertaining to the decision complained of, and 
the evidence considered by the Board in making such decision. The 
Ohio Supreme Court has held that it will not consider any matter 
not presented to the board, but will confine its revisory jurisdiction 
to the transcript of the record of the proceedings of such board and 
the evidence considered by it.** 

Finally, the statute provides that if, upon hearing and con- 
sideration of such record and evidence, the Ohio Supreme Court is 
of the opinion that the decision of the Board of Tax Appeals ap- 
pealed from is reasonable and lawful it shall affirm the same, but if 
the court is of the opinion that such decision is unreasonable or un- 
lawful, it shall reverse and vacate the same or it may modify same 
and enter final judgment in accordance with such modification. The 
court has closely adhered to this provision of the statute.*® 





38 The Neil House Hotel Co. v. Board of Revision, 147 Ohio St. 231, 70 NE. 
2d 646 (1946); The Swetland Co. v. Evatt, 139 Ohio St. 6, 37 N.E. 2d 601 (1941). 

89 Board of Education v. Evatt, 136 Ohio St. 283, 25 N.E. 2d 453 (1940); The 
Fair Store Co. v. Board of Revision, 145 Ohio St. 231, 61 N.E. 2d 209 (1945); The 
Neil House Hotel Co. v. Board of Revision, note 38, supra; Fiddler v. Board of 
Tax Appeals, 140 Ohio St. 34, 42 N.E. 2d 151 (1942); Wheeling Steel Corp. v. 
Evatt, 143 Ohio St. 71, 54 NE. 2d 132 (1944). 











The Ohio Retail Sales Tax Act 


Cart R. JoHNsOoN* 


The Ohio Retail Sales Tax Act, born of the depression years, is 
designed to eliminate the pyramiding of tax, and in conformity with 
that object the tax is levied, insofar as is possible, on the sale to 
the ultimate consumer. This has been done by so defining retail 
sales as to exclude from taxation all intermediate sales and by also 
exempting specific classes of property such as feed and seeds, ice 
and items such as motor vehicle fuel, cigarettes and beer, upon 
which other taxes already were levied. The Sales Tax Act, like 
many other emergency taxes, was originally enacted as a temporary 
measure to relieve the financial crisis facing the State of Ohio and 
its many political subdivisions. The expiration date of the original 
act was first postponed and then eliminated, thus permanently in- 
corporating into the tax structure of the state this lucrative source 
of revenue. 

The industry-wide exclusions from taxation contained in the 
original act, under which tangible personal property used or con- 
sumed in retailing, mining, manufacturing and other business activi- 
ties was excluded from taxation, were somewhat narrowed when 
the legislature inserted the word “directly” in the definition of retail 
sale. This came as a result of the realization that tangible personal 
property even remotely used in mining, manufacturing and other 
business activities was escaping taxation. At the present time, tangi- 
ble personal property when used or consumed “directly” in making 
retail sales or “directly” in the production of goods for sale by 
manufacturing, mining and processing, among other things, is ex- 
cluded from taxation. This change, modifying the former broad 
language of the definitive exclusions, should have produced increased 
revenues for state and local government units. The legislature, 
however, yielding to pressure from varied sources, has from time to 
time amended the definitive section of the statute to embrace new 
exclusions which have more than offset any advantage which might 
have resulted from inserting the word “directly.” Furthermore, the 
supreme court, after more than a decade, has attempted to define the 
word “directly” without complete success. Cases are pending at the 
present time which involve the interpretation of this concept. 

In considering the history of the Ohio Retail Sales Tax Act, 
Judge Hart in the case of Kroger Grocery and Baking Company v. 


* Of the firm of Druggan & Gingher. 
14 
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Glander, describes the evolution of some of these exclusions in the 
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following language: 


It was also the evident intention of the General As- 
sembly that the statutes here involved be liberally con- 
strued in favor of the intermediate purchaser of items of 
tangible personal property which are used to make the 
ultimate property sold more valuable. This is indicated by 
certain recent amendments which the General Assembly 
has made in the taxing statutes in question, to the end that 
such intermediate purchasers be relieved of the tax. The 
original definition of ‘retail sale’ and the exceptions from 
such definition were adopted by the General Assembly on 
December 6, 1934 (115 Ohio Laws, pt. 2, 306). On March 
25, 1935 (116 Ohio Laws, 41), the General Assembly re- 
pealed the exception originally limited to sales of ‘feed, 
seeds, lime or fertilizer,’ and broadened the exception by 
providing that ‘farmers and horticulturists shall be con- 
sidered manufacturers or processors in the interpretation of 
this act.’ On May 15, 1935 (116 Ohio Laws, 248), the 
General Assembly added to the exceptions the sale of tangi- 
ble personal property used in mining. Questions immedi- 
ately arose as to what was comprehended in the term 
‘mining,’ whereupon the General Assembly on May 8, 1941 
(119 Ohio Laws, 389), clarified and liberalized this ex- 
ception by including in the statute the words, ‘mining in- 
cluding without limitation the extraction from the earth of 
all substances which are classed geologically as minerals.’ 
Following that amendment, this court in the case of Bailey 
v. Evatt, Tax comm’r., . . . held that ‘the production for 
commercial sale of sand and gravel from natural sand and 
gravel deposits by stripping the surface soil therefrom with 
a drag line and removing such sand and gravel from pits 
with a steam shovel constitutes ‘mining’ * * *.’ 

In 1942, 1943 and 1944, assessments were made against 
certain laundry and linen supply companies on the purchase 
of material used by them in producing ‘linen service’ to 
customers. Those assessments were affirmed by the Board 
of Tax Appeals between May 2 and June 4, 1945, on the 
ground that such materials were not used in ‘industrial 
cleaning’ excepted by the statute. Appeals were taken to 
this court, but while the appeals were pending and before 
this court, on February 13, 1946, decided the case of Pioneer 
Linen Supply Co. v. Evatt, Tax Comm’r., . . . to the 
effect that laundry service or supply service was not within 
the term ‘industrial cleaning,’ the General Assembly under 
date of June 13, 1945 (121 Ohio Laws, 247), broadened 
the exception by adding the words ‘or to use or consume 
the thing directly in the rendition of towel and linen service 
or supply * * *.’ 

In 1944, an assessment was made against the Huron 
Fish Company on the purchase of certain fish nets used 





1149 Ohio St. 120, 130, 77 N.E. 2d 921, 926 (1948). 

















1950 | SALES TAX 145 
for commercial fishing as being a retail sale and not a sale 
of tangible personal property used and consumed in the pro- 
duction of other tangible personal property for sale. While 
an appeal from that assessment was pending before the 
Board of Tax Appeals and before an appeal was taken to 
this court in the case of Huron Fish Co. v. Glander, Tax 
Comm’r., . . . the General Assembly on June 13, 1945 
(121 Ohio Laws, 247) , added to the statute a new exception 
in the words ‘or (f) to use or consume the thing directly i in 
commercial fishing.’ Finally, on June 9, 1947, the ‘ 
exception was extended or clarified by adding (122 Ohio 
Laws, 439) the following: ‘and services in the exploration 
for and production of crude oil and natural gas.’ 


The foregoing comments by the supreme court illustrate the 
turbulent history of the Sales Tax Act and also indicate the intention 
of the legislature to adhere to the original plan of the act in avoiding 
the taxation of intermediate sales in order to avoid imposing tax 
upon tax. The extent to which this theory has been carried is il- 
lustrated by comparing the Ohio law with the sales or gross receipts 
tax laws of Michigan, Illinois, and California. The following chart is 
limited to a comparison of exclusions from taxation contained in the 
definitive sections of the Ohio law with the laws of the other states. 


Application of Sales Tax in Michigan, Illinois, and California 
To Items Excluded by Definition of “Retail Sale” 
In Ohio Sales Tax Act, 1947 


Michigan 
A. Not taxed 


Ohio California 
A. Resale A. Not taxed 


B. Incorporation into B. B. B. 
Personal Property as 

an ingredient or com- 

ponent part by 


Illinois 
A. Not taxed 





1. Manufacturing 1. Not taxed 1. Not taxed 1. Not taxed 
2. Processing 2. Not taxed 2. Not taxed 2. Not taxed 
3. Refining 3. Not taxed 3. Not taxed 3. Not taxed 
C. Used or consumed C, Cc. . 
Directly in the Pro- 
duction of Tangible 
Persenal Property by: 
1. Manufacturing — 1. Not taxed 1. Taxed 1. Taxed 
Tangible personal 
property (such as 
machinery, tools, 
= ment and sup- 
ce) which while 
essential to the op- 
eration do not enter 
into or become a 
component part of 
the product 
2. Processing 2. Not taxed 2. Taxed 2. Taxed 
3. Refining 3. Not taxed 3. Taxed 3. Taxed 
4. Mining 4. Taxed (except 4. Taxed 4. Taxed 
explosives, timbers, 
drills and 
electricity) 
5. Farming 5. Not taxed 5. Taxed (except 5. Taxed (except 


feeds, seeds, and 
fertilizer used in 
roducing products 
or sale) 


feeds, seeds and fer- 
tilizer used in pro- 
ducing products for 
human consumption 
or sale) 
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6. Horticulture 6. Not taxed 6. Taxed (except 6. Taxed (except 
seeds and fertilizer seeds and fertilizer 
used in producin used in producing 
products for sale products for human 

consumption or sale) 

7. Floriculture 7. Not taxed 7. Taxed (except as 7. Taxed (except 
above) seeds and fertilizer 


used to produce pro- 
ducts for sale) 


8.In making retail 8. Taxed (except 8. Taxed 8. Taxed 
sales commercial advertis- 
ing) 
9. Used directly in 9. Taxed 9. Taxed 9. Taxed 
Public Utility 
Service 
D. Security for the D. Not taxed D. Not taxed D. Net taxed 
erformance of an ob- 
igation by the vendor 
E. Used or consumed E. Taxed E. Taxed E. Taxed 
directly in industrial 
cleaning 
F. Commercial fishing F. F. Taxed F. Taxed 


The Supreme Court of Ohio, in interpreting the definition of 
retail sale contained in Section 5546-1, General Code, has reached 
the conclusion that the definition provides tests for the imposition of 
the tax and are not tests for the exemption of property from tax; and 
has enunciated the rule that in the construction of this segment of 
Section 5546-1, General Code, any doubts which exist will be 
resolved in favor of the taxpayer and against the taxing authority.” 
Under these circumstances, the burden is upon the taxing authority 
to establish that a transaction comes within the purview of the def- 
inition before the tax may be lawfully imposed. This situation adds 
to the difficulties encountered in the administration of the act. 


In addition to the definitive exclusions, Section 5546-2, General 
Code, provides for numerous specific exemptions. These exemptions 
do not follow any fixed pattern. The number of specific exemptions 
has been increased from time to time by the legislature since the 
passage of the original act. During each legislative session many 
proposals are made to exempt additional classes of personal property. 
Although the majority of these proposals have been defeated, a 
substantial number have been adopted during the life of the act. 
The total potential tax yield of the act is further diminished by this 
large number of specific exemptions. In addition, these specific ex- 
emptions also add to the complexity of problems in the administra- 
tion of the act. 

The supreme court, in construing the act relative to the powers 
of the administrator to make assessments, has declared that esti- 
mations of tax due based on averages compiled by the Department 
of Taxation are improper.* To comply with this decision, the De- 
partment of Taxation would be required to examine each sale made 





2 See Note 1, Supra. 
3 Foster v. Evatt, 144 Ohio St. 65, 56 N.E. 2d 265 (1944). 
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by the vendor in order to ascertain the amount of tax which such 
vendor should have collected. Obviously, this is an impossible task. 
It has been estimated that it would require the full-time services of 
substantially all the employees of the Division of Sales and Use 
Taxes to keep abreast of the current sales of a single large Ohio 
retail merchant. As an alternate procedure, the Tax Commissioner 
is empowered to make audits and assess delinquent taxes against 
vendors under the provisions of Section 5546-12A. Ostensibly a three 
percent tax is levied’ upon gross receipts derived from retail sales, 
subject to the same exclusions contained in Section 5546-1, and ex- 
emptions provided by Section 5546-2, with relation to the retail 
sales tax levied against the ultimate consumer. The amount due 
under this levy, however, may be offset by the vendor by the amount 
of tax he has collected from his customers. This section does not 
provide for an independent levy of tax despite the language used by 
the legislature, but is merely a device to insure the collection of ap- 
proximately the amount of tax levied by Section 5546-2.* 


The vendor’s report of tax collected from consumers, and taxes, 
if any, payable under Section 5546-12A, are combined in each regular 
semi-annual return and serve as an excellent means of detecting 
vendors who are not cancelling sufficient prepaid tax receipts. While 
audits and assessments may not be made based upon rates of tax 
collection established by the experience of the Department of Tax- 
ation, those same rates may be used in the office audit of the vendor’s 
semi-annual return and will indicate whether or not a particular 
vendor is collecting tax from his customers at a normal percentage 
for the business in which he is engaged. When these discrepancies 
are noted, the Department of Taxation is in a much better position 
to determine whether or not the more expensive unit audit should 
be made. 

In addition to the exclusions from taxation above referred to, 
the Ohio act contains numerous specific exemptions. The Ohio act 
has been compared with the laws of Michigan, Illinois and California 
and indicates that Ohio exempts more items from taxation than any 
of the states with which it is compared. The numerous specific ex- 
emptions contained in the act obviously make substantial inroads 
upon the potential yield of the act. 





4 Winslow-Spacarb Inc., v. Evatt, 144 Ohio St. 471, 59 N.E. 2d 924 (1945). 
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Application of Sales Tax in Michigan, Illinois, and California 
To Items Specifically Exempt in Ohio, 1947 


Ohio 


1. Sales to the state 
and its political sub- 
divisions 


2. Food 
a. For consumption 
off premises 


b. Sold by schools 
to students 


3. Food and seeds 
Feeds 


4. Newspapers and 
magazines 


a. Newspapers 


b. Magazines 
(subscriptions) 


5. Ice 


6. Gasoline and Liquid 
Fuels which are taxed 
by the state 


7. Cigarettes 
Brewer's wort 
Brewer’s malt 


. Beer 


Wine 

Soicieuous, Liquors 
by depart- 

— of Liquor 

Control) 


=] 


. Public Utilities 

a. Artificial gas 
b, Natural gas 
c. Electricity 
d, Water 


10. Casual and Isolat- 
ed Sales 


11. Not within tax- 
ing power 


12. Transportation 
of persons or property 


13. Professional and 
Personal Service 


14, Sales to charitable 
and religious 
organizations 


15. Nitroglycerine or 
explosives used in 
mining, etc, 


16. Hearses and am- 
bulances for use out- 
side state 


17. Ships or vessels 
to be used principally 
in Interstate Com- 
merce : 


Michigan 
1. Not taxed 


4 
a. Taxed 


b. Not taxed 


3. Not taxed 


a. Not taxed 
b. Not taxed 


5. Taxed 


6. Taxed (state but 
not federal tax is de- 
ductible) 


7. Taxed 
Taxed 
Taxed 


8. Taxed (state beer 8. 


tax deductible) 
Taxed 
Not taxed 


9. 
a. Taxed 
b. Taxed 
c. Taxed 
d. Not taxed 


10. Not taxed 


11, 


Not taxed 


12. Not taxed 


13. Not taxed 


14. Taxed (except 
religious organiza- 
tions) 


15. Not taxed 


16. Taxed 


17. Not taxed 


Illinois 
1. Taxed (Sales to 


federal government 
incur tax liability) 


2. 
a. Taxed 
b. Not taxed 


3. Not taxed 


California 


1. Taxed 


" a. Not taxed 


b. Not taxed 


if used 3, Not taxed if used in 


in > yam products producing products for 


for sale 


a. Not taxed 
b. Not taxed 


5. Taxed 


6. Taxed (state but 
not federal tax is 
deductible) 


7. Taxed 
Taxed 
Taxed 


Taxed 


Taxed 
Taxed 


9. 
a. Not taxed 
b. Not taxed 
c. Not taxed 
d. Not taxed 


10. Not taxed 


. Not taxed 


. Not taxed 


. Not taxed 


14. Taxed 


15. 


Taxed 


. Taxed 


17. Not taxed 


sale or human con- 
sumption 


4. 
a. Not taxed 
b. Not taxed 


Taxed (except when 
a in packing and 
transporting food pro- 
ducts out of the state) 


6. Not taxable 


7. Taxed 
Taxed 
Taxed 


8. Taxed 


Taxed 
Taxed 


a. Not taxed 
b. Not taxed 
c. Not taxed 
d. Not taxed 


10. Not taxed 
. Not taxed 
. Not taxed 
. Not taxed 


. Taxed 


. Taxed 


. Taxed 


. Not taxed 











1950] SALES TAX 149 


In the administration of any tax law, the problem of evasion 
presents serious questions. This is especially true in the administra- 
tion of sales tax acts such as Ohio’s which contains a substantial 
number of exclusions and exemptions. Although the statute pro- 
vides for the collection of the tax and the cancellation of the prepaid 
tax receipts in the proper amount at the time such sale is made,’ an 
excellent opportunity to pocket the tax money is afforded the un- 
scrupulous vendor and the vendor who is merely lax in this respect. 
Unless each sales tax receipt is cancelled at the time the sale is made, 
there is danger that the tax money collected by the vendor will not 
find its way into the public treasury. 

In order to arouse the tax-paying public and to instill in them 
the desire to secure the tax receipts to which they are entitled at the 
time purchases are made, the legislature enacted Sections 5546-26a, 
5546-26b, 5546-26c, 5546-26d and 5546-26e, which became effective 
February 28, 1939. These sections provide for the redemption of 
cancelled prepaid receipts by various organizations enumerated in 
Section 5546-26a and to individuals, as well, who furnish evidence 
that they have assisted the state in the collection of the tax. These 
provisions potentially increase the cost of administration of the 
present act by the rate of three percent at which sales tax receipts 
will be redeemed; however, that potentiality has not developed since 
the enactment of these provisions. The highest percentage of sales 
tax receipts redeemed in comparison with gross amount of sales tax 
collected occurred in 1944 when the redemptions amounted to 1.92 
percent of the value of stamps sold. These sections provide for a 
voluntary method of policing by the buying public, thus minimizing 
the cost of sustained enforcement procedure by personnel of the De- 
partment of Taxation. The act provides for penalties to be enforced 
against vendors who fail, refuse, or neglect to cancel prepaid tax 
receipts in accordance with the provisions of the act. These penalties 
must be enforced through local courts after investigators have col- 
lected sufficient facts to justify prosecution. This procedure is slow 
and cumbersome and is not always productive of the desired results. 
In addition, local law enforcement officers have not always been 
sympathetic with the enforcement of the act and unsuccessful 
prosecution of violators is damaging to the enforcement of the act. 


In evaluating sales or gross receipts tax acts, an important 
factor is the cost of administration. No accurate figures have been 
collected relating to the costs of administration of the Michigan, 
Illinois or California acts, so that it is impossible to make a compari- 
son with Ohio’s costs. For the sake of brevity, consideration will be 
given only to the costs of administration in Ohio for the calendar 





5 Onto Gen. Cope § 5546-3 (Supp. 1949). 
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year 1948, which is the most recent year for which complete data is 
available. 

Many factors enter into the cost of administration of the Ohio 
act. In addition to the payroll and travel expense of employees of 
the division charged with the administration of the act, other sub- 
stantial expenditures are made. These include the cost of printing 
prepaid tax receipts, compensation paid by the Treasurer of State to 
agents who sell prepaid tax receipts, compensation paid to county 
treasurers who sell sales tax receipts, redemption of cancelled 
prepaid tax receipts and vendors’ discounts. With respect to this last 
item, the Ohio act provides for a three percent discount to licensed 
vendors purchasing prepaid tax receipts, so that for each one dollar 
face value of prepaid tax receipts the vendor pays only ninety-seven 
cents. 

In the year 1948 with a gross revenue of $143,909,301.00, the 
total expenditures in the above classifications amounted to $10,053,- 
631.00. Of this amount $1,708, 846.00 was allocated te salaries and 
travel expense, and includes $504,424.00, representing the cost of 
printing prepaid tax receipts. The vendors’ discounts allowed 
amounted to $4,151,986.00, and redemptions of cancelled prepaid tax 
receipts amounted to $2,774,195.00. Treasurer’s agents, other than 
county treasurers, received $823,419.00, and the county treasurers 
received $595,185.00, for handling the sale of prepaid tax receipts 
during 1948. 

County treasurers’ compensation amounts to one percent of 
the face value of prepaid tax receipts. The agents of the Treasurer 
of State, on the other hand, are paid on a sliding scale of one percent 
of the first $20,000.00 worth of stamps handled, three-fourths of one 
percent of the excess of $20,000.00 to $100,000.00, and one-half of 
one percent of all stamps in excess of $100,000.00. The compensation 
to these agents is computed each four weeks and not over the 
period of the entire year. During 1948 there were 235 such agents, 40 
of whom were individuals and 195 of whom were banks. One agent 
of the treasurer during 1948 sold $10,083,056.33 worth of stamps and 
received $54,749.77 as compensation for handling these stamps. 


In addition to the direct cost of redemption represented by the 
amount paid out to applicants during the year, a portion of the 
salaries included in the administrative expense allocated to the 
operation of the Sales Tax Division is chargeable to redemptions. 
During the calendar year of 1948 the Sales Tax Division processed 
71,693 applications, of which 15,156 applications for redemption 
were filed in behalf of private individuals to whom a total amount of 
$257,918.21 was paid, and 56,537 applications for redemption were 
made by qualified organizations, total payment to them being 
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$2,516,276.43. Each application is verified by the Department of 
Taxation by weighing the stamps presented for redemption, from 
which the value of the stamps can be calculated. 

From 1940 to 1948 the revenues produced by the Retail Sales 
Tax Act have approximately tripled. During the same period, total 
income payments to Ohio residents, both individuals and corpora- 
tions, also have approximately tripled. In the following chart, tax 
revenues and income received by residents, including business 
entities, of Ohio, Michigan, Illinois and California are set out 
for the years 1940 to 1948, both inclusive. 


Tax Revenue and Income Payments 





OHIO MICHIGAN 
Tax Tax 
Revenue Income Revenue 

1940 $52,771,563 $4,448,000,000 $66,638,061 

1941 65,246,532 5,646,000, 7000 82,907,746 

1942 60,115,229 E (022, 000,000 84 075, 668 

1943 63,342,743 8, "417 "000, 000 90,531 "206 

1944 67,361,262 8,967 7000, 000 96,584,164 

1945 75,780,571 9;122;000,000 105,732,434 

1946 108,018,680 9,742,000,000 147,138,308 

1947 129,007,346 10,945,000,000 178,979,872 

1948 143,909,301 12,136,000,000 199,006,400 

ILLINOIS CALIFORNIA 
Tax 
Revenue Income Revenue Income 

1940 $9, 809, And $5,746,000,000 es 812,363 $5,606,000,000 
1941 756, 6,889, 000° 000 120, 071 7,044,000,000 
1942 32°298° tse 8 267, 000,000 132" "617,507 9,348,000,000 
1943 83,942,654 9;476,000,000 131,466,383 12,444 ,000,000 
1944 91,089,474 10, 297, 000, 1000 143,746,430 13,739,000,000 
1945 96,236,726 10, 849. "000, 167,381,164 13,882,000,000 
1946 129,231,187 12,153, 7000, “900 224,958,495 15,184,000,000 
1947 154, "705,474 13,449,000,000 269,521,478 16,256,000,000 
1948 172,109,572 13; 167,€00,000 292,139,168 17,099,000,000 


It is difficult, if not impossible, to estimate the revenues 
realized in Michigan, Illinois, and California attributable to the 
fewer number of exemptions and exclusions contained in their 
respective acts, for the reason that other factors such as population 
and per capita expendable income also affect the amount of tax 
revenue produced by these statutes. It is safe to say, however, that 
the difference in the numbers of exemptions and exclusions has 
a very material effect upon the amount of revenue realized. It is to 
be noted that the revenues shown in the above chart are pro- 
gressively larger as the number of exemptions and exclusions 
diminishes as between the states compared. 

Sales taxes, because they provide substantial revenues, will 
in all probability remain a permanent part of the tax structure in 
many of the states. This is most certainly true of Ohio. Without 
the revenues produced by the Sales Tax Act, it is probable that the 
legislature would turn to the taxation of income as a substitute, 
since this lucrative source of income has not yet been tapped in 
Ohio. 

The revenue produced by the act undoubtedly could be sub- 
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stantially increased by modifying or eliminating some of the ex- 
emptions or by narrowing the definitive exclusions. Such procedure, 
however, would entail the re-examination of the philosophy of the 
act, and the legislature, over the years, has consistently demon- 
strated its adherence to the theory that the ultimate retail sale 
should bear the tax burden. 


As an alternate, the redemption of cancelled prepaid tax 
receipts could be eliminated in an effort to increase the tax yield. 
Substantial items of cost would thereby be avoided. It is question- 
able, however, whether such a step would increase the net yield 
of the act. The redemption feature was originally enacted to en- 
courage the cancellation of prepaid tax receipts and thus increase 
tax revenue, and since this scheme has been in effect through 
several sessions of the legislature, it may be assumed that the legis- 
lature approves of it. Furthermore, it is likely that enforcement 
‘drives, just as costly, would be required to attain the same amount 
of net revenue. 

Opponents of the Ohio Sales Tax Act assert that the use of 
prepaid tax receipts is costly and unnecessary. This viewpoint 
disregards the fact that this method of collection is a constant re- 
minder to the citizens of Ohio of their role as taxpayers. Too many 
taxes are hidden today, creating the impression that someone else 
is bearing the burden of taxation. The ultimate consumer, however, 
bears many of these taxes without being aware of it. The problem 
is highly impersonal to him, and he does not realize how much of 
his income is taken for governmental uses and purposes. 

In a period where government demands for revenue are ex- 
panding, the public generally should know the extent of the burden 
imposed upon them, and tax measures such as the Ohio Sales Tax 
Act accomplish that purpose. 











Classification of Property as Real or Personal 
for Ohio Property Taxes: An Appraisal 


Paut L. Hoipen* 


Is (1) refinery equipment including structures rising 100 feet 
in the air, or (2) steel making equipment including a continuous 
rolling mill weighing 900 tons, or (3) a pottery tunnel kiln 340 feet 
long, 11 feet wide and 7 feet high, or (4) a theatre building or other 
similar special purpose building, personal property for Ohio tax 
purposes? Affirmative answers to the first three questions have 
been given by the Supreme Court of Ohio, in Zangerle v. Standard 
Oil Company,' Standard Oil Company v. Zangerle,? Zangerle v. 
Republic Steel Corporation,’ and Roseville Pottery, Inc. v. County 
Board of Revision of Muskingum County et al. A negative answer 
is indicated to the fourth question both from the background of 
the foregoing decisions and from the constitutional and statutory 
provisions upon which classification of property for tax purposes 
must depend. Cf. Reed v. County Board of Revision.® 

In the Standard Oil, Republic Steel and Roseville Pottery de- 
cisions, the various items of property involved were held to be 
personal property and within the classification “engines, machinery, 
tools and implements” of Section 5388, General Code, and therefore 
taxable at 50 per cent of true value. These four decisions all took 
place between 1945 and 1948 and were the first cases to reach 
the Supreme Court for an authoritative exposition of the amend- 
ment of Article XII, Section 2 of the Ohio Constitution effective in 
1931 and the personal property tax law providing for classification 
of certain property for taxation passed by the legislature the same 
year. 

Since these decisions a lively speculation has arisen as to the 
effect which they might have upon the tax structure of the taxing 
units of the state. On the one hand they have brought hope to 
certain heavy industries that the full benefits of classification 
might be extended to all industry. This they believe was the 
purpose and intent of the constitutional and legislative changes 





* Of the firm of Squire, Sanders and Dempsey. 
1144 Ohio St. 506, 60 N.E. 2d 52 (1945). 

2144 Ohio St. 523, 60 N.E. 2d 59 (1945). 

3144 Ohio St. 529, 60 NE. 2d 170 (1945). 

4149 Ohio St. 89, 77 NE. 2d 608 (1948). 

5152 Ohio St. 207, 88 N.E. 2d 701 (1949). 
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in 1931. On the other hand, the decisions have caused great concern 
to local taxing officials lest not only industrial structures in the 
nature of “engines, machinery, tools and implements” but com- 
mercial special purpose structures such as theatres, hotels, grand- 
stands and office buildings might not also secure the benefits of 
classification under the law as interpreted in these decisions. These 
fears led to several proposals during the recent session of the legis- 
lature for statutory changes which would have substantially limited 
the classification provisions of the 1931 enactment. It is believed 
that a careful analysis of the constitutional and statutory pro- 
visions as construed and applied by the supreme court in its 
decisions referred to will show that the fears of the local taxing 
officials are without foundation. 

It is the purpose of this article to appraise the classification 
problem, considering first the background of the classification law 
and, second, the legal theory adopted by the supreme court in its 
decisions construing and applying that law in the cases referred 
to above, and, third, the present state of the law. 


History and Purpose of Classification of Property for Tax Purposes 


As pointed out by the Supreme Court of Ohio in Zangerle v. 
The Standard Oil Company of Ohio,* prior to 1931 it was immaterial 
for Ohio tax purposes whether property was classified as real or 
personal. From 1852 to January 1, 1931, the taxation of Ohio prop- 
erty was governed by the “uniform rule.” Immediately prior to its 
amendment, this rule was set forth in Article XII, Section 2 of the 
Ohio Constitution in the following words: 


Laws shall be passed, taxing by a uniform rule, all moneys, 
credits, investments in bonds, stocks, joint stock companies, 
or otherwise, and also all real and personal property ac- 
cording to its true value in money * * *. 


As early as 1925, the Ohio General Assembly recognized that 
tax laws enacted pursuant to this rule were difficult to administer, 
imposed inequitable tax burdens on certain taxpayers, and placed 
Ohio businessmen and farmers at a competitive disadvantage with 
persons similarly engaged in neighboring states. Therefore, by 
Amended Senate Joint Resolution Number 29 of 1925, the legislature 
authorized the appointment of a joint committee to investigate 
and study the laws of Ohio and other states with a view to deter- 
mining the best and most equitable methods of taxation and to rec- 
ommend needed legislation to carry such methods into effect. The 
chairman of this committee was Chester C. Bolton, and its vice- 
chairman and secretary was Robert A. Taft. In 1926, the committee 





6 144 Ohio St. 506, 511, 60 N.E. 2d 52, 55 (1945). 
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filed a report consisting of some 270 pages in which the tax laws 
of the State of Ohio and other states were examined. The report 
gave extended consideration to the problems of taxation and 
revenue confronting Ohio and to the overall economy of the state. 
The joint committee in its report concluded that the constitutional 
requirement of complete uniformity in taxation prevented any 
adequate reform of taxation in Ohio and therefore recommended 
its repeal. 

The Committee devoted a large portion of its report to pointing 
out the defects and disadvantages of the uniform rule, stating, 
among other things, as follows: 


4. The uniform rule puts Ohio at a very serious dis- 
advantage as compared with states not having this limita- 
tion. 
In these days of free interchange of goods between 
all parts of the country there is much competition between 
industries located in different states. This applies to the pro- 
ducts of agriculture as well as manufacturing. If one state 
has a tax system which is less favorable to agriculture, 
manufacturing, and to business in general than the tax 
systems of surrounding and competing states, the state is 
suffering under a distinct handicap. Ohio is in such a 
position. Certain nearby states which have great industrial 
and agricultural development have tax systems which are 
notably more favorable and equitable to these vital 
activities.” 
Upon receipt of this report, the legislature proposed® a constitutional 
amendment of Section 2 of Article XII of the Constitution. This 
proposed amendment was submitted to the people and adopted by 
them at the election of 1929, the schedule to the amendment pro- 
viding that it should become effective January 1, 1931. This 
amendment removed the constitutional direction to tax the various 
kinds of property theretofore included under the uniform rule 
and replaced it with the following language. “Land and improve- 
ments thereon shall be taxed by uniform rule according to value.” 

It should be noted that, whereas this section of the Constitution 
had previously required the taxation inter alia of “real property,” 
by uniform rule, the amendment required only that “land and im- 
provements thereon” be taxed by uniform rule. The constitutional 
provision as thus amended left it open to the legislature to prescribe 
the manner in which property other than “land and improvements 
thereon” should be taxed. 

Thereafter, a Special Joint Taxation Committee was appointed 





7 Report of the Joint Legislative Committee on Economy and Taxation, 
Eighty-Sixth General Assembly, p. 140. 
8 113 Onto Laws 790 (1929). 
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with Robert A. Taft as Chairman, under the provisions of Senate 
Joint Resolution Number 7. This committee drafted an act com- 
pletely revising the system of taxation in Ohio and reported it to 
the Eighty-Ninth General Assembly in 1931, which passed it at the 
same session.® In the field of property taxes, the following changes 
among others were made: 


1. All tangible property not used in business with the 
exception of boats, aircraft, and domestic animals was re- 
moved from the General Property Duplicate. Domestic 
equipment and furniture found in every home as well as 
personal effects including jewelry were thereby left 
untaxed. 

2. Intangible property such as stocks, bonds, and credits 
were taken off the General Property Duplicate and taxed at 
low flat rates. 

3. Licensed motor vehicles were removed from the 
General Property Duplicate and subjected instead to a 
graduated license tax. 

4, Engines, machinery, tools, and implements used in 
manufacturing and mining were to be assessed at 50% of 
true value. 

5. Engines, machinery, tools, implements, and domestic 
animals used in agriculture were to be assessed at 50% of 
true value. 

6. Raw material, work in process and finished inven- 
tory of manufacturers in the county of manufacture and 
— products were to be assessed at 50% of true 
value. 

7. All other tangible personal property was to be listed 
at 70% of true value excepting that of certain public utili- 
ties which was to be listed at 100%. 


The first three of these changes were particularly designed for 
the relief of the individual taxpayer with respect to burdensome 
taxation of non-business property which had made liars out of most 
taxpayers and martyrs of the few who honestly returned such 
property. The substantial measure of relief thus afforded individuals 
appears to be a fair quid pro quo for the balance of the changes 
designed for business and farming and to remove the considerable 
disadvantage of these groups in comparison with other states. 


The favorable tax provisions thus made for business and farm- 
ing were designed, in the long run, to increase the total tax 
revenue’? of the state through attracting to Ohio industries which 
might otherwise locate elsewhere, as well as encouraging expansion 





9114 Onto Laws 714 (1931). 

10 Statistics supplied by the Division of Research on Statistics of the De- 
partment of Taxation indicate that the total value of tangible personal property 
listed for taxation in 1933 was $710,303,773. In 1948 the tax duplicate of tangible 
personal property had increased to $2,597,768,847. 
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of the industries already in the state. As pointed out by the 
supreme court: 


* * * the General Assembly has in its classification 
given a lower rate to the machinery and implements of 
manufacturing concerns than it has placed on other per- 
sonal property. This shows an obvious intention to favor 
manufacturing concerns, in the taxation of their property, 
in order to make Ohio an attractive state for new business 
which, in the long run, will result in more taxes because 
of more property, as well as furnishing greater oppor- 
tunities in this state for both business and labor.'! 


The Legal Basis of the Decisions 


When the legislature enacted the personal property tax law in 
1931 it left to the tax administration and to the courts the deter- 
mination of what would be “improvements” on land and what 
would be personal property. Following enactment of the law the 
Tax Commission, which was charged with the assessment of per- 
sonal property, prepared a number of rules classifying various 
articles of property as between improvements on land and personal 
property. These rules were intended for the guidance of local 
assessing officials whose duty it was to assess “land and improve- 
ments thereon.” They were likewise intended for the guidance of 
taxpayers who were required to report personal property for taxa- 
tion under the new law. These rules with a few modifications were 
repromulgated by the Tax Commissioner following reorganization 
of the old Tax Commission in 1939. Except as modified by court 
decisions, these rules are still in effect. With the assessment of 
land and improvements remaining in the county auditors and the 
assessment of personal property in the hands of the Tax Com- 
missioner, controversies arose between the Tax Commissioner and 
some of the county auditors as to how certain property should be 
classified. Similarly, some of the industrial taxpayers were not 
satisfied with the classification rule as it applied to them. This led 
to litigation which resulted in the supreme court decisions herein 
discussed. 

The first case, Zangerle v. Standard Oil Company,’ concerned 
machinery and equipment, including tanks, used in an oil refinery. 
In describing such equipment the Court said: '* 





11 Roseville Pottery, Inc. v. County Board of Revision of Muskingum 
County et al., 149 Ohio St. 89, 98, 77 N. E. 2d 608, 613 (1948). 

12 Nore 6, Supra. 

13 144 Ohio St. 506, 509, 60 N.E. 2d 52, 54 (1945). In general, this machinery 
and equipment may be described roughly as follows: “Tools, instruments; 
meters; motors, turbines; engines; generators; ovens; dryers; scales; condensers; 
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It is undisputed that this machinery and equipment are 

used as a part of a continuous refining process; that they are 

unique in character, being specially designed for the 
oil-refining business and are useless for any other business 

or industry; and that these refining structures are ponder- 

ous in size, of iron, steel, brick and concrete construction, 

and firmly and stably annexed to concrete foundations by 

foundation bolts. 
The taxpayer owned the land and buildings to which the equipment 
was affixed. It was held that the property in question was not 
“land and improvements thereon” and should be assessed at 50% 
of its true value under Section 5388, General Code. 
The law of the case as stated in syllabus 6 follows: 

Machinery installed on land for the benefit of an industry 

located thereon, which, if the industry itself was removed 

would be of no particular benefit to the naked land, cannot 

be considered for tax purposes an improvement on land, 

but personal property. 

Hart, J., speaking for the majority, proceeded to ascertain the 
meaning of “land and improvements thereon” by drawing upon the 
Ohio law of fixtures. The court said in substance that in construing 
“improvements” on land, it could rely on Teaff v. Hewitt,!** which 
adopted the combined application of three requisites as the criterion 
of a fixture: (1) actual annexation to the realty or something appur- 
tenant thereto; (2) appropriation to the use or purpose of the realty 
with which it is connected; and (3) intention of the party making 
the annexation to make the article a permanent accession to the free- 
hold.'* 





condenser boxes; coolers; exchangers; bubble towers; fractionating towers; 
compressors; stills; reflux, soaking, stripping and receiving drums; pumps and 
accessories; tanks and accessories; cranes and crane runways; hoists and con- 
veyors; and, with certain exceptions, water treating plants complete; pipe still 
unit and accessories complete, including process water-cooling towers; con- 
tinuous crude and coke stills and accessories complete; agitators and acid plant 
complete; steam-still junits and accessories complete; gas absorption plant 
complete; cracking units and accessories complete; water-pumping station 
complete; boilers, plants and accessories complete; and reducing stills and 
accessories complete * * * ”. 144 Ohio St. 506, 510, 60 N.E. 2d 52, 54 (1945). 

The following were conceded by the Oil Company to be realty and con- 
sequently were not involved in this case: “Buildings, including built-in heating, 
ventilating, plumbing, sprinkling, lighting, sanitary and drinking water systems; 
foundations for all units; brick and concrete stacks and chimneys; embank- 
ments and fills; fire banks and fire walls; retaining walls and other brick and 
concrete walls; paving and driveways; bridges and tunnels; railroad tracks, 
switches and trestles; fences; pits, cisterns, culverts, masonry, underground 
flues and water wells; drain, sewers and plumbing; and other such like 
property permanently attached to the land.” See 144 Ohio St. 506, 508-9, 60 N.E. 
2d 52, 54 (1945). 

18a 1 Ohio St. 511 (1853). 

14144 Ohio St. 506, 513, 60 NE. 2d 52, 56 (1945). 
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In applying these tests, the court held that only a slight annex- 
ation was necessary to satisfy the first test. Of more importance was 
the test of appropriation. As to this, Ohio precedents established the 
rule that articles which were annexed to the land to carry on a 
particular business, but which were not suitable for other businesses 
or designed for the use of the land itself, were appropriated to the 
business rather than the land. Only articles annexed to the premises 
as accessory to the land without regard to the particular business 
carried on became subservient to the realty and acquired its 
character. The test of intention was to be inferred from a variety 
of factors.*® 

While all three requirements of annexation, appropriation and 
intention must be met to find that a chattel has become part of the 
real estate, it is apparent from the cases that the test of appropria- 
tion is controlling in the case of manufacturing equipment as suf- 
ficient annexation normally exists. In the case of special purpose 
manufacturing equipment the requirement of appropriation to 
the land is not met and intention becomes immaterial. In the case 
of general motive power equipment, where the test of appropriation 
is met, an intention to affix permanently will ordinarily be inferred. 

The second case, The Standard Oil Co. v. Zangerle,’® concerned 
the machinery and equipment of two steam boiler plants and two 
water treating plants in the same oil refineries. Again, of course, 
the taxpayer owned the land and buildings to which the chattels 
were affixed. The boiler plants were used to supply motive power for 
operating pumps and to supply steam used in the refining process. 
The water plants were used solely for treating water to be converted 
into steam. Although firmly affixed to the realty, it was found 
that these items were used primarily in producing steam required 
in the process of distillation and only incidentally for supplying 
motive power. Further, the boilers were designed particularly for 
this purpose. They operated at low steam pressure and did not con- 
tain the super heating equipment usual in steam boilers which are 
designed for power purposes. They could not be used economically 
except in a refinery or similar industry. 

The court again applied the three tests of Teaff v. Hewitt and 
found that this equipment was not “land and improvements there- 
on.” Its annexation to the land clearly appeared but it was just as 
clear that the equipment was appropriated to the use of a particular 
business for it could not be used on the land for carrying on any 
other type of business. For this reason it was to be distinguished 
from motive power equipment found to be real property in Case 





15 144 Ohio St. 506, 519, 60 N.E. 2d 52, 58 (1945). 
16 144 Ohio St. 523, 60 N.E. 2d 59 (1945). 
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Manufacturing Co. v. Garven,’’ or said to be real property in 
Teaff v. Hewitt.'* 

Here the court found that the owner’s intention that the 
property be personalty was “clearly evidenced by the special design 
of the boiler houses in question and the purpose and use for which 
the annexation was made and to which all such machinery and 
equipment are devoted.”!® Thus again the court considered the 
appropriation test of paramount importance. 

The third case was Zangerle v. Republic Steel Corporation.”° 
Here again the taxpayer owned the land and buildings to which 
the equipment in question was affixed. The property included 
was the processing machinery and equipment located in its hot 
and cold strip mills. As described by the court,?! 


The corporation is engaged in converting steel in the form 

of slabs into hot roll sheets and plates and cold roll finished 

sheets and strips. The items in question involve machinery 

and equipment of various sizes and various weights ranging 
from 750 pounds to almost 950 tons. They were designed to 
produce the above products and many of the items are 
directly related to each other to effect continuous operation. 

The machines of the production line are interconnected so 

as to insure a continuous flow of product. Most of the units, 

depending on their size, are supported by foundations 

which were specially designed therefor. These consist of 
concrete blocks, piers or bearing walls of varying mass, size 
and elevation. The foundation blocks, piers and walls for 
the heavy equipment are generally built on concrete foun- 
dation mats which are supported by piling, while lighter 
equipment is supported by or rests on the floor. Practically 

all the machines are especially designed to produce the pro- 

ducts of the mill and are not adapted for any other purpose. 

It was held that all of this equipment including the mats and equip- 
ment foundations, was not “land and improvements thereon” and 
was properly taxed as personal property. 

Turner, J., speaking for the majority, reiterated the court’s 
adoption of the three tests laid down in Teaff v. Hewitt in ascertain- 
ing the meaning of “improvements to land.” Additional light was 
thrown on the test of appropriation. The court pointed out that 
fulfillment of this test requires that the chattel be something that 
may be used by succeeding users of the land, saying: 2? 





17 45 Ohio St. 289, 13 NE. 49 (1887). 

18 1 Ohio St. 511, 542 (1853). This equipment was not before the court be- 
cause no appeal had been taken from the portion of the lower court decree 
involving it. , 

19 144 Ohio St. 523, 528, 60 N.E. 2d 59, 62 (1945). 

20 144 Ohio St. 529, 60 N.E. 2d 170 (1945). 

21144 Ohic St. 529, 531, 60 N.E. 2d 170, 172 (1945). 

22 144 Ohio St. 529, 552, 60 N.E. 2d 170, 181 (1945). 
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We are of the opinion that the foregoing excerpt from the 
finding and order of the board of revision does not justify 
a finding that the machinery in question was made acces- 
sory to the land—something which could readily be used 
by a succeeding tenant. 


This view was adopted in the holding on mats and foundations:?* 


The record discloses that to prevent vibration and to keep 
the machinery in true alignment, it is fastened to the floor 
and in many instances concrete mats or foundations are 
placed under the heavy machines. Such mats or foundations 
are not building foundations and according to our under- 
standing of the record in this case may not be considered 
as improvements to the land. Indeed, were the steel plant 
abandoned such mats would constitute encumbrances 
rather than improvements. 


As to the test of intention, the holding that mats and foundations 
were not improvements lays to rest any theory that the mode of 
attachment alone may raise the inference that the party affixing the 
chattel intended to annex it permanently to the land.?* Obviously 
these foundations could not be removed without destruction. 


Further, the court indicated by dictum that no inference could 
be raised from the fact that the person affixing the chattel was a 
tenant rather than a landowner when it said,?5 


If the property be improvements on land owned by the 
manufacturer, similar property must be held to be improve- 
ments on land when erected on the land of another, other- 
wise we would be confronted with a purposeful discrimina- 
tion contrary to the Federal Constitution. 


The principle of law governing classification of property for tax 
purposes is stated in syllabus 7 as follows: 


The general principle to be kept in view in determining 
whether what was once a chattel has become a fixture is 
the distinction between the business which is carried on 
in or upon the premises, and the premises. The former is 
personal in its nature, and articles that are merely acces- 
sory to the business, and have been put on the premises for 
this purpose, and not as accessions to the real estate, retain 
the personal character of the principal to which they belong 
and are subservient. But articles which have been annexed 
to the premises as accessory to it, whatever business may 
be carried on upon it, and not peculiarly for the benefit of a 
present business which may be of a temporary duration, be- 





23 144 Ohio St. 529, 554, 60 N.E. 2d 170, 181 (1945). 

24 Cf. Teaff v. Hewitt. In Zangerle v. Standard Oil Company, supra, counsel 
for the company conceded that foundations were real property thus avoiding 
the question in that case. 

25 144 Ohio St. 529, 535, 60 N.E. 2d 170, 173 (1945). 
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come subservient to the realty and acquire and retain its 
legal character. (Statement of Judge White in Fortman v. 
Goepper, 14 Ohio St., 558, 567, approved and followed.) 


In Roseville Pottery, Inc. v. County Board of Revision of Mus- 
kingum County”* and the accompanying Mosaic Tile case decided 
in the same opinion, the court was given the opportunity three years 
later to reappraise the position taken in the three cases set forth 


above. Again the taxpayer owned the land upon which the property 
in question was affixed. 


The principal items before the court were tunnel kilns used by 
the taxpayers in the manufacture of decorated art ware, floor tile, 
wall tile, and bathroom accessories. The Roseville kiln was about 245 
feet long, 10 feet wide and about 10 feet high. The six kilns belonging 
to Mosaic ranged from 265 feet to 340 feet long, and were about 11 
feet wide and 7 feet high. As described by the court,?’ 


The kilns stand on cement slabs in solid connection 
with the floors of the buildings in which the kilns are 
located. They are built with outsides of either common 
brick or metal, about four inches thick, and next to the 
brick or metal, in each kiln, is an insulating layer followed 
by another layer of refractory material. The kilns are held 
together by steel buck stays. In the concrete slab, upon 
which each kiln rests, are laid narrow-gauge tracks. The 
molded damp clay is loaded on cars which are pushed on 
these tracks through the kilns. The pushing is accomplished 
by an hydraulic ram which pushes one car and, after the 
car is in the kiln a certain distance, pushes another behind 
it, and so on in a continuous operation. In this way, the ware 
which is being manufactured is preheated, fired and cooled. 
Glazed ware goes through the kiln twice * * *. 

All the kilns were designed by engineers for specific 
ceramic manufacture and cannot be used in other industries 
or for the manufacture of different ceramic ware unless 
changed entirely in design. They can be knocked down and 
moved to other locations and the records recite several 
instances where similar kilns have been so handled. Trade 
papers advertise kilns of this sort for sale and removal. The 
tracks in the kiln can be removed, although the cement 
slab, left after moving a kiln, is demolished by the removal 
of the tracks. 


It will be noted that this equipment differs primarily from that be- 
fore the court in the preceding three cases in that it was constructed 
principally of masonry rather than steel. 

Again the court held that the property in question was not “land 
or improvements thereon.” The court, as before, adopted the three 





26 Note 4, Supra. 
27 149 Ohio St. 89, 91, 77 N.E. 2d 608, 610 (1948). 
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tests laid down in Teaff v. Hewitt.2* There was unquestioned af- 
fixation to freehold and the kilns could not be removed except by 
knocking them down and sacrificing the outer shell of common brick. 
Here again, however, the court stressed the importance of the ap- 
propriation test in determining the classification of the property. 
Since the kilns were placed on the land only for the purpose of 
carrying on the ceramic business and would not be useful in any 
other business, they were not accessory to the use of the real estate 
as such and were therefore not appropriated to the real estate. 


The case has a further significance in that in a supplementary 
brief the county argued that there was no constitutional question 
involved but rather a question of statutory construction. Section 
5322, General Code, made taxable as real property “not only the 
land itself, * * * but also, unless otherwise specified, all buildings, 
structures, improvements and fixtures of whatever kind thereon, 
and all rights and privileges belonging or appertaining thereto 
* * * ” Tt was argued that the kilns were either buildings or 
structures; that they were not within the description “all engines 
and machinery of every description, used or designed to be used, 
in refining or manufacturing, and all tools and implements of every 
kind used, or designed to be used, for such purposes owned or used 
by such manufacturer” required by Sections 5386 and 5388, General 
Code, to be listed for taxation as personal property; and that, there- 
fore, not being “otherwise specified” they were taxable as real 
property. The court disagreed with this contention and held that 
they were “implements used in manufacturing.” The law of the case 
as regards this point is stated in syllabus 2 as follows: 


Such tunnel kilns are implements used in manufacturing, 
within the meaning of Section 5388, General Code, which 
requires the listing and assessing of such implements, 
etc., at 50 per cent of their true value, and are, thereby, 
otherwise specified within the meaning of Section 5322, 
General Code, which provides that, unless otherwise speci- 
fied, all structures, etc., on lands are real property. 


A careful study of these cases indicates that the court realized 
that for the purposes of taxation it was faced with a different prob- 
lem than the determination of the rights of private parties in or to 
property. In taxation matters it was essential that there be enunci- 
ated a rule or principle which could be objectively applied to pro- 
duce a uniform result with as little attention to collateral facts as 
possible. If the intention of private parties were to be accepted as 
the principal test for taxation, it would obviously open the door to 
evasion and discriminatory treatment within the classes intended to 





281 Ohio St. 511 (1853). 
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be uniformly benefited. Moreover, the tax assessor could not be 
charged with the burden of examining private agreements or cir- 
cumstances of tenure or otherwise, evidencing the intention of the 
parties as to the nature of the property affixed to the land. The 
classification of property for taxation could not depend upon the in- 
tention of the taxpayer without introducing utter confusion into the 
tax structure and its administration. Nor could such classification 
depend upon the manner and mode of affixation if the objective of 
the classified personal property tax law were to be realized. 


Having the remedial objectives of the law in mind, it becomes 
clear why the court placed emphasis upon the appropriation test, 
subordinating matters of affixation, ready removability or intention 
of the party making the affixation. In no other way could the court 
have applied the criterion of Teaff v. Hewitt to produce a principle 
which could be uniformly applied to determine the classification of 
property for taxation. The court, therefore, adopted an intrinsically 
practical test which does not depart from the fundamentals of the 
earlier cases but which emphasizes that as to industrial property, 
the question is whether the article annexed was accessory to the 
particular business carried on rather than to the land itself. This 
principle obviously embraces all of the productive facilities of in- 
dustry and agriculture thus carrying out the intention of Section 
5388, General Code, which specifies that the benefits of taxation at 
50% of true value shall include the engines, machinery, tools and 
implements of manufacturers, refiners, processors and farmers. 

In order to evaluate these decisions it will be helpful to examine 
the guides available to the supreme court in arriving at the con- 
clusions reached. The first guide was the statutory history which 
has been summarized in the earlier pages hereof.?® 

The second guide was set forth in the change made in the Con- 
stitution itself. As pointed out above, Article XII, Section 2, which 
had provided that “Laws shall be passed, taxing by uniform rule 
* * * real and personal property according to its true value in 
money * * * ” was changed to provide that “Lands and improve- 
ments thereon shall be taxed by uniform rule according to value.” 
A purpose must have motivated the change in terms used. “Land 
and improvements thereon” was obviously intended to be more 
restrictive than the broad term “real property.” It seems natural 
that the word “improvements” was used in the sense of something 
added to benefit the land on which it was located. The language 
adopted in the constitutional amendment is significant, in view of 
the purposes of the constitutional amendment to enable the favoring 
of manufactures and farmers; the long line of decisions in this state 





29 See third page of this article. 
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making the decisive test whether the manufacturing equipment an- 
nexed was of general benefit to the land and the very broad language 
of Section 5322 as it existed for many years. It aptly indicates an 
intention to require uniformity only with respect to things annexed 
to the land which are of general and permanent benefit to it. In fact, 
“improvement” may be definitive of a physical benefit whereas the 
accessory doctrine is dependent upon the relationship of the use of 
the annexed property. At least Judge Turner in the Republic Steel 
case considered that the massive concrete foundation mat underlying 
a continuous strip stee! rolling mill which could not be removed 
without damaging the land if the industry abandoned the site was 
actually a detriment rather than an improvement to the land. In any 
event, the court decided as set forth in the second syllabus of the 
Republic Steel case: 


2. The term ‘improvements’ in the sentence found in 
Section 2 of Article XII of the Constitution reading ‘Land 
and improvements thereon shall be taxed by uniform rule 
according to value’ contemplates something which creates 
a permanent benefit to the land. 


The definition of “improvements” by the court is in line with the 
well settled meaning of the word used in connection with lands. In 
American Jurisprudence,?** it is stated: “Generally speaking, the 
word ‘improvement’ may be said to include everything that enhances 
the value of premises permanently for general uses.” 

In Arkansas, there is a provision in the Constitution, Article 
XII, Section 3, which exempts homesteads up to a certain value 
from sale on execution but with the proviso that there shall be no 
exemption from execution for the payment of obligations contracted, 
among other things, for improvements on homesteads. In Greenwood 
& Son v. Maddox & Toms,*° the Arkansas Supreme Court held that 
a steam engine and machinery were not improvements within the 
meaning of the Constitution, saying that: 


Supplies for the purpose of carrying on a trade or business, 
and which were not furnished directly as betterments to 
the realty, although they may be placed upon the home- 
stead, are not such as is contemplated by law as advanced 
for the erection of and as improvements thereon. 


In Williamson v. Jones, the question of the meaning of improvements 
on land arose with reference to the right of a trespasser to set off 
improvements erected by him in an action against him for waste by 
the true owner. The court said that: *! “An allowable improvement 


29a 27 Am. Jur. 260. 
30 27 Ark. 648 (1872). 
31 43 W. Va. 562, 27 S.E. 411 (1897). 














166 OHIO STATE LAW JOURNAL [Vol. 11 


must be that which adds to—enhances the value of—the land per- 
manently for general uses; * * * .” To the same effect are Cullop v. 
Leonard, ** Eagle Oil Corp. v.Cohassett Oil Corp. et al,?* City of Vic- 
toria v. Victoria County,* Proctor v. Maine Central R.R. Co.,?° Lake 
Whatcom Logging Co. v. Calvert.** 

The third guide available to the supreme court in arriving at its 
decisions was the statutory framework of property taxation. As 
stated above, a principal consideration in the amendment of the 
Constitution which permitted a departure from uniformity in the 
taxation of property other than land and improvements was the 
objective of affording a more favorable tax climate for industry and 
farming. The statutory changes made subsequent to the constitu- 
tional amendment obviously considered this purpose paramount. 

Section 5322, General Code, which defined “real property” and 
“land” included within those terms “all buildings, structures, im- 
provements, and fixtures of whatever kind thereon,” unless other- 
wise specified. This section was retained in its previous form but 
the legislature then “otherwise specified” with respect to the 
property intended to be specially treated taxwise, by enacting 
Sections 5386 and 5388. These sections make up a part of the listing 
provisions under the personal property law. Section 5386 required 
that: 


* * * A manufacturer shall also list all engines and ma- 
chinery of every description used, or designed to be used, 
in refining or manufacturing, and all tools and implements 
of every kind used, or designed to be used, for such pur- 
pose, owned or used by such manufacturer. 


Continuing in Section 5388, General Code, the legislature, after 
providing that personal property used in business should be listed 
and assessed at 70% of the true value thereof, provided that “All 
engines, machinery, tools and implements of a manufacturer * * * 
and all engines, machinery, tools, implements and domestic animals 
used in agriculture * * * ” except such as “may have been legally 
regarded as improvements on land and considered in arriving at the 
value of real property assessed for taxation,” should be listed and 
assessed at 50% of the true value thereof. 


In the Standard Oil and Republic Steel cases the court did not 
feel it necessary to make any distinction between the enumerated 
kinds of property but in the Pottery cases the court concluded that 





32 97 Va. 256, 33 S. E. 611 (1899). 

33 263 Mich. 371, 248 N.W. 840 (1933). 
84103 Texas 477, 129 S.E. 593 (1910). 
35 101 Me. 459, 64 Atl. 839 (1906). 

36 33 Wash. 126, 73 Pac. 1128 (1903). 
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the kilns were properly to be regarded as “implements” of the 
business. In any event the cases make it clear that to be “otherwise 
specified” the items of property must fall within one of the enumerat- 
ed kinds,—engines, machinery, tools or implements. 

The fourth guide which the court had was the case law which 
had developed over the preceding 100 years as to what was legally 
to be regarded as improvements on land. 


The state of the law existing at the time of the adoption of the 
constitutional amendment and the enactment of the legislation in- 
volved was, of course, of prime importance in reaching a true under- 
standing of what the people and the legislature did as expressed in 
these changes in the fundamental and statutory law. It should be 
emphasized that prior to the amendment the distinction between real 
and personal property was of no importance in taxation hence there 
were no cases available in the tax field. Only cases involving the 
law of fixtures were available for this purpose. 

In Teaff v. Hewitt,®" the leading case in Ohio on the law of 
fixtues, Chief Justice Bartley laid down the following criterion of a 
fixture: 

1st. Actual annexation to the realty, or something ap- 
purtenant thereto. 

2nd. Appropriation to the use or purpose of that 
part of the realty with which it is connected. 

3rd. The intention of the party making the annexation, 

to make the article a permanent accession to the freehold— 

this intention being inferred from the nature of the article 

affixed, the relation and situation of the party making the 
annexation, the structure and mode of annexation, and the 
purpose or use for which the annexation has been made. 


Adopting this as the criterion, there will be found no 
occasion for giving an ambiguous meaning to the term 
fixture; no occasion for denominating an article a fixture 
at one period of time, which with the same annexation 
would not be such at another period; no occasion for deter- 
mining that to be a fixture as between vendor and vendee 
which under like circumstance would not be such as be- 
tween landlord and tenant; * * *. 


The observations of Chief Justice Bartley in the last paragraph 
quoted above are obviously general in nature and must be taken as 
such. The case did not involve a matter of taxation, with which the 
court was concerned in the recent cases, but was a controversy as to 
whether a mortgage of real property covered certain manufacturing 
machinery which had been levied on by judgment creditors of the 
mortgagor. For tax purposes uniformity of application of principle 
is paramount and intention of private parties cannot control the 
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incidence of the tax. In litigation between private parties, intention 
may be decisive as to whether an article affixed to realty becomes 
a part of it. Agreements between the parties as well as estoppel have 
been the bases of decisions and in the proper type of case where the 
affixation was by a tenant, an inference may arise from the relation 
of the parties, as a tenant is less likely to intend to affix a chattel 
permanently to the land than is a landowner. The court in the recent 
cases, being concerned with principles susceptible of uniform ap- 
plication in the field of taxation, had no occasion to adopt any part 
of the intention test which might be dependent upon private agree- 
ment or relation of the parties. 

Fortman v. Goepper*® involved the question of whether a large 
copper kettle installed in a brewery was real or personal property. 
Although the kettle was so large that it had to be put in position in 
separate pieces and would have to be taken apart to remove it, the 
court held it to be personal, saying: *® 


The general principle to be kept in view, underlying all 
questions of this kind, is the distinction between the busi- 
ness which is carried on in or upon the premises, and the 
premises, or locus in quo. The former is personal in its 
nature, and articles that are merely accessory to the busi- 
ness, and have been put on the premises for this purpose, 
and not as accessions to the real estate, retain the personal 
character of the principal to which they appropriately be- 
long and are subservient. But articles which have been 
annexed to the premises as accessory to it, whatever busi- 
ness may be carried on upon it, and not peculiarly for the 
benefit of a present business which may be of a temporary 
duration, become subservient to the realty and acquire 
and retain its legal character. 


Wagner v. Cleveland and Toledo Railroad Co. *° held that the 
railroad which had only an easement across the land had the right 
to remove stone piers upon which it had erected a bridge, as against 
the owner of the fee. 

Case Manufacturing Company v. Garven*! was concerned with 
whether certain machinery and equipment purchased and affixed as 
a part of a flour mill remained personal property or became part 
of the realty. Two types of equipment were involved which are dis- 
tinguished by the court in the following quotation from the opinion: 


The machinery furnishing the motive power is generally 
more closely annexed to the freehold, and of a more per- 
manent nature, as the power furnished by it may be 





38 14 Ohio St. 558 (1863). 

39 Supra, Note 38, at p. 567. 

40 22 Ohio St. 563 (1872). 

4145 Ohio St. 289, 299, 13 N.E. 493, 496 (1887). 
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adapted to the propulsion of the machinery of a variety 
of mills without any substantial change in the motive power 
itself or in the building other than by substituting one 
kind of machinery for another; whilst the machinery that 
is propelled, has more of the general character of per- 
sonalty, is not as a rule so closely annexed to the freehold, 
and may be removed, and frequently is, from one mill to 
another, as any other article of personalty; and is more 
properly ‘accessory to the business’ carried on upon the 
realty than to the realty itself. 


Of course, these cases do not constitute all of the case law on 
fixtures in Ohio but they did set a uniform and consistent pattern of 
fixture law as concerned industrial property. Each of the cases was 
founded upon the criterion expressed in Teaff v. Hewitt and over the 
period of years made clear the importance of the appropriation test. 
Running throughout these cases is the principle more recently ex- 
pressed in the fourth syllabus of Zangerle v. Standard Oil Company*? 
as follows: 


4. The decisive test of appropriation is whether the 
chattel under consideration in any case is devoted primarily 
to the business conducted on the premises, or whether it is 
devoted primarily to the use of the land upon which the 
business is conducted. 


A reading of the cases cited beginning with Teaff v. Hewitt, all 
prior to the constitutional and statutory changes, shows clearly 
that in considering chattels affixed to land by industry: 


(a) The mode of annexation alone will not determine the 
character of the property annexed although some form of 
annexation is necessary to create a fixture. 

(b) The general principle to be kept in mind, underlying all 
questions of fixture law is the distinction between the 
business which is carried on, in or upon the land, and the 
land itself. The business is personal in nature whereas the 
land is real estate. Those articles which are merely ac- 
cessory to the particular business which have been put upon 
the premises for the purpose of that business are not ac- 
cessory to the real estate but retain their personal nature. 
By the same token articles which are placed upon the 
premises as accessory to it rather than for the benefit of 
the particular business carried on thereon, and which may 
continue to benefit the premises if the present business is 
removed, become subservient to the realty and acquire its 
legal character. This is the test of appropriation. 

(c) The intention of the party making the annexation is to 
be determined from the nature of the article annexed rather 
than the mode of annexation, the relation and situation of 
the party making the annexation and the purpose for which 
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it is made. As between private parties, intention may be 

determined by specific agreement or by estoppel. 

These principles derived from the case law, were in entire 
harmony with the purpose of the legislation to provide special tax 
treatment to industrial and farming property used in business. 


PRESENT STATE OF THE LAW 


In the recent cases the court had before it not only the historical 
background of discriminatory taxation against industry and agri- 
culture, which brought about the constitutional amendment but a 
well directed implementation of the purpose at which the amend- 
ment had been aimed in the legislative provisions granting limited 
tax advantages to those kinds of property of industry and agriculture 
which had focused the necessity for relief. To this was added the 
repeated examination of the principles of fixture law over the past 
100 years. 

It was not surprising to find the supreme court reiterating the 
principles of these decisions in the recent decisions dealing with an- 
nexations of articles of industrial property. The only innovation 
necessary to adapt these principles to the determination of classifi- 
cation of property for tax purposes was the elimination of any con- 
sideration of private agreements which obviously could not be bind- 
ing upon the state and this deletion must necessarily be assumed 
though the court has not yet been called upon to determine the 
question. 

In the present state of the law it seems clear that not all in- 
dustrial structures and equipment may be classified as personal 
property and taxed at 50% of true value. To qualify for such a tax 
status such items of property must (1) be specifically designed or 
suited to a particular business carried on upon the premises and not 
suited to other businesses which might utilize the premises in the 
event of abandonment of the present business, and (2) be one of the 
kinds of property specified in Section 5388, General Code, viz.: 
engines, machinery, tools or implements. 

This being true, it is equally clear that buildings which are 
defined in Section 5322 as real property are not to be accorded classi- 
fication advantages since they are not “otherwise specified” in 
Section 5388 or in any other section of the code. 

The same conclusion seems inevitable in the case of certain 
machinery such as steam boilers and electric generators designed 
for general production of power and suitable to a variety of busi- 
nesses which might utilize the premises to which they are annexed. 
This distinction has been consistently made in the case law and was 
observed in the Standard Oil, Republic Steel and Pottery cases, all 
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of which rely on the fixture cases referred to above in determining 
the meaning of “improvements” in the constitutional provision. 

That the supreme court is alert to the limits intended by the 
people and prescribed by the legislature in the field of classification 
of property for taxation appears from the recent decision in Reed v. 
County Board of Revision** in which the court held that cottages 
erected by a lessee on land owned by the state were “buildings” and 
as such were not “otherwise specified” in the code, and consequently 
to be taxed as real property. 

Before these decisions there was considerable confusion in the 
thinking of both laymen and lawyers as to whether affixation of an 
article to the land or building was not sufficient alone to make the 
article taxable as real estate. Many are the cases and varied are the 
decisions of the different courts as to whether affixation with nails 
or with screws or with bolts or with cleats or even weight alone is 
not sufficient to constitute the article real property. Some cases 
consider size alone sufficient to determine the question, while others 
go off on the materials of which the article was constructed. Still 
other cases are determined by the extent of injury either to the 
freehold or to the article itself in its removal. The court brushes 
aside as incidental all of these circumstances and holds that the 
function of the thing annexed or the purpose in making the an- 
nexation, frequently referred to as “appropriation,” is the determin- 
ing test. This test is simple, clear, and easy of application and may be 
summarized thus: . 

The business of manufacture itself is personal in character as 
distinguished from the use of the land as such. Consequently, an 
article designed for and appropriated to the particular manufactur- 
ing business carried on in or upon the premises is personal in its 
nature, whereas articles which have been annexed to the premises as 
accessory to it, whatever business is there carried on and not pe- 
culiarly for the benefit of the present business, becomes subservient 
to the realty and acquires and retains its legal character. This test is 
but the application of common sense to the law as it hasdeveloped over 
the past 100 years. The court recognizes that only in such a way 
could equality and uniformity be achieved in the taxation of property 
of manufacturers. It recognizes that one manufacturer may utilize 
only light portable machinery and implements in his manufacturing 
process while another may be obliged to employ huge and 
ponderous machinery and implements; or that the machines or im- 
plements of one might be constructed of metal and those of another 
of necessity might be constructed of masonry or ceramics. Some 
require physical attachment to the building or land to hold them in 





43152 Ohio St. 207, 88 N.E. 2d 701 (1949). 
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place or they could not be operated; others do not. To treat one 
manufacturer differently from another because of any of these 
fortuitous circumstances would be unjustifiable discrimination which 
never could have been intended, if indeed it could be done validly. 
The supreme court decisions merely recognize that all implements 
specially designed for a particular business, whether manufacturing, 
refining or farming, regardless of size, shape, construction or af- 
fixation, and regardless of materials used, must be given similar 
treatment in their taxation. 











Taxation of Accounts Receivable in Ohio- 
The Impact of Constitutional Limitations 


C. Emory GLANDER* 
Appison E. Dewry** 


“Taxation is an attribute and function of sovereignty.”! This 
succinct statement by the Ohio Supreme Court places the taxing 
power in its proper perspective as one of the expressions of govern- 
mental power. The taxing power, like other governmental powers, 
is subject to and must be confined within state and federal con- 
stitutional limitations. As was aptly said by the United States 
Supreme Court in Haavik v. Alaska Packers’ Association: ? 

Unless restrained by constitutional provision, the 
sovereign has power to tax all persons and property actu- 
ally within its jurisdiction and enjoying the benefit and pro- 
tection of its laws. 

That the power of taxation must be channeled within constitutional 
bounds has been shown in the experience of Ohio in the taxation of 
accounts receivable.® 

In considering the taxation of intangible property certain 
principles are of inextricable concern: 

(1) The Ohio intangible tax‘ is an ad valorem property tax.® 

(2) State tax laws may not be given extraterritorial effect.® 
In this respect the United States Supreme Court has said: 

While a state may so shape its tax laws as to reach 
every object which is under its jurisdiction, it cannot give 
them any extraterritorial operation. * 

The same principle has recently been expressed by the Supreme 


Court in the following words: 





* Member of the Ohio Bar; Tax Commissioner of Ohio; Past President of the 
National Association of Tax Administrators. 

** Member of Ohio Bar; Member of General Hearing Board, Ohio Depart- 
ment of Taxation. The views reflected in this article are expressed by the 
authors as individuals and not in any official capacity. 

1 Haefner v. Youngstown, 147 Ohio St. 58, 68 N.E. 2d 74 (1946). 

2 263 U.S. 510 (1924). 

3 Wheeling Steel Corp. v. Glander; National Distillers Products Corp. v. 
Glander, 337 U.S. 562 (1949). 

4 Onto Gen. Cone §§ 5323, 5325-1, 5327, 5328-1, 5328-2, 5388, 5389, 5638, 5638-1 
and related sections. 

5 Bennett v. Evatt, 145 Ohio St. 587, 62 N.E. 2d 345 (1945). 

6 Frick v. Pennsylvania, 268 U.S. 473 (1925). 

7 Ibid. 
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All subjects over which the sovereign power of a state 
extends are objects of taxation; but those over which it 
does not extend are exempt from taxation.*® 
(3) The property which is subjected to an ad valorem property 
tax must be within the territorial jurisdiction of the taxing state. 
This constitutional requirement is applicable to intangible as well 
as other property.® 

(4) “The test of whether a tax law violates the due process 
clause is whether it bears some fiscal relation to the protection, 
opportunities, and benefits given by the state, or in other words, 
whether the state has given anything for which it can ask a 
return.”?° 

(5) Being incorporeal in nature, intangible property does not 
have a physical situs, and therefore is presumed to have a taxable 
situs at the owner’s domicile.4! The attribution of a tax situs for 
intangibles to the state of the owner’s domicile has been somewhat 
artifically expressed in the maxim “mobilia sequuntur personam.”!? 
The rule of “mobilia” which recognizes that the situs of intangible 
property follows the domicile of the owner is a formal and unex- 
planatory statement of a legal conclusion. The United States 
Supreme Court has placed the taxation of intangible property 
at the owner’s domicile on a constitutional basis rather than on the 
legal fiction expressed under the maxim of “mobilia.”"* 

The requisite connection between the taxing sovereign and the 
intangibles of a resident has been expressed by the court as follows: 


An adequate constitutional basis for imposing on a 
citizen of a state a tax on the use and enjoyment of rights 
in intangibles measured by their value is found in the state’s 
control over the citizen at place of his domicile, and his 
duty there, common to all citizens, to contribute to the sup- 
port of the government of the state.’ 


The ineluctable growth in the complexity of business activities 
brought about judicial recognition that intangible property could 
acquire a taxable situs in a non-domiciliary state.!> The courts have 
held that the intangibles may acquire a business situs at a place 





8 Curry v. McCanless, 307 U.S. 357 (1939). 

9 Wheeling Steel Corp. v. Fox, 298 U.S. 193 (1936). 

10 Wisconsin v. J. C. Penny Co., 311 U.S. 435 (1940). 

11 Blodgett v. Silberman, 277 U.S. 1 (1928); see Virginia v. Imperial Coal 
Sales Co., 293 U.S. 15 (1934); First Bank Stock Corp. v. Minnesota, 301 U.S. 234 
(1937); Newark Fire Insurance Co. v. State Board of Tax Appeals, 307 US. 
313 (1939). 

12 Blodgett v. Silberman, 277 U.S. 1 (1928). 

13 Curry v. McCanless, 307 U.S. 357 (1939). 

14 Ibid. 

15 Wheeling Steel Corp. v. Fox, 298 U.S. 193 (1936). 
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other than at the owner’s domicile when such intangibles become 
integral parts of some local business.’* Thus has been evolved the 
doctrine of a “business situs” in the taxation of intangible property. 
In the leading case of Wheeling Steel Corporation v. Fox,’ the 
United States Supreme Court expressed approval of the business 
situs doctrine for taxing intangibles by saying that: 


The rule that the situs of intangible property for the 
purpose of taxation is at the domicile of the owner is subject 
to an exception in the case of choses in action created in 
the conduct by an owner of his business in a state other 


than that of his domicile. 


The following explicatory statement as to a business situs 
for intangibles was made in First Bank Stock Corp. v. Minnesota: '* 


The doctrine that intangibles may be taxed at their 
business situs, as distinguished from the legal domicile of 
their owner has usually been applied to obligations to pay 
money, acquired in the course of a localized business. 


Tue Onto Sirus STATUTES AND THE JuDICIAL History THEREOF 


The constitutional basis for taxation of all the intangible pro- 
perty of a resident?® is recognized in Ohio by the primary provision 
of Section 5328-1, General Code, which states that: 


All moneys, credits, investments, deposits and other in- 
tangible property of persons residing in this state shall be 
subject to taxation... . 


However, the General Assembly has not deemed it advisable for 
Ohio to occupy its full constitutional sphere of taxation with respect 
to Ohio residents, for by statutory formula Ohio has fixed the 
situs of intangible property within and without the state.?° Section 





16 Ibid; see Newark Fire Insurance Co. v. State Board of Tax Appeals, 307 
US. 313 (1939); Notes, 143 A.L.R. 361 (1943). 

17 298 U.S. 193 (1936). 

18 301 U.S. 234 (1937). 

19 Curry v. McCanless, 307 U.S. 357 (1939). 

20 Pertinent parts of the On1o Gen. Cope read as follows: 

“Sec. 5328-1: .. . Property of the kinds and classes mentioned in Section 
5328-2 of the General Code, used in and arising out of business transacted 
in this state by, for or on behalf of a non-resident person . . . shall be 
subject to taxation; and all such property of persons residing in this state 
used in and arising out of business transacted outside of this state by, for 
or on behalf of such persons . . . shall not be subject to taxation. . . . 

“Sec. 5328-2: Property of the kinds and classes herein mentioned, when 
used in business, shall be considered to arise out of business transacted in a 
state other than that in which the owner thereof resides in the cases and 
under the circumstances following: 
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5328-1 further provides that intangible property of non-residents 
mentioned in Section 5328-2, General Code, which is used in and 
arises out of business transacted in this state shall be subject to 
taxation, and all such property of a resident which is used in and 
arises out of business transacted outside Ohio shall not be subject 
to taxation. 


Section 5328-2, General Code, supplements the situs provisions 
of Section 5328-1 by providing that under certain circumstances 
intangibles shall be considered to arise out of business transacted in 
a state other than that in which the owner thereof resides. Sections 
5328-1 and 5328-2, General Code, establish a business situs of ac- 
counts receivable in and out of Ohio. Section 5328-2 declares that 
the assignment of a business situs outside of this state for accounts 
receivable of an Ohio resident is inseparable from the assignment of 
such situs in this state for the intangibles of a non-resident in a like 
case and under similar circumstances. Attention should be focused 
on the following portion of Section 5328-2: 


The provisions of this section shall be reciprocally 
applied to the end that all property of the kinds and classes 
mentioned in this section having a business situs in this 
state shall be taxed herein and no property of such kinds 
and classes belonging to a person residing in this state 
=e a business situs outside of this state shall be 
taxed. 


“In the case of accounts receivable, when resulting from the sale of 
property sold by an agent having an office in such other state or from a 
stock of goods maintained therein, or from services performed by an officer, 
agent or employee connected with, sent from, or reporting to any officer or 
at any office located in such other state. ... 

“The provisions of this section shall be reciprocally applied, to the end 
that all property of the kinds and classes mentioned in this section having 
a business situs in this state shall be taxed herein and no property of such 
kinds and classes belonging to a person residing in this state and having a 
business situs outside of this state shall be taxed. It is hereby declared that 
the assignment of a business situs outside of this state to property of a 
person residing in this state in any case and under any circumstances 
mentioned in this section is inseparable from the assignment of such situs 
in this state to property of a person residing outside of this state in a like 
case and under similar circumstances. .. . 

“Sec. 5325-1: ... Money, deposits, investments, accounts receivable and 
prepaid items, and other taxable intangibles shall be considered to be ‘used’ 
when they or the avails thereof are being applied, or are intended to be 
applied in the conduct of the business, whether in this state or elsewhere... 

“Sec. 5327: The term ‘credits’ as so used, means the excess of the sum of 
all current accounts receivable and prepaid items used in business when 
added together estimating every such account and item at its true value in 
money, over and above the sum of current accounts payable of the business, 
other than taxes and assessments... . ” 
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The statutory situs formula which Ohio has adopted was charac- 
terized by the United States Supreme Court”! in the following 
language: 

This basic rule separates the situs of intangibles from 


the residence of their owners whereas it has traditionally 
been at such residence, though with some exceptions. 


The taxation of accounts receivable under Sections 5328-1 and 
5328-2, General Code, is a deviation from the “mobilia” doctrine 
under which all of the intangibles of a resident are subject to taxa- 
tion in the state of domicile. Ohio has chosen to exempt certain 
accounts receivable of its residents and to exact reciprocity by tax- 
ing accounts receivable of non-residents when accounts receivable 
have acquired a business situs in Ohio. 

Prior to the adoption of the present Ohio intangible property 
situs statutes in 1933, Ohio followed the common law rule of 
“mobilia,” but also recognized that intangible property could acquire 
a tax situs in a non-domiciliary state when such intangibles had 
acquired a business situs therein.?* The contrast between the pres- 
ent statutes and those which existed prior to 1933 is illustrated 
in the case of Tax Commission v. Kelly-Springfield Tire Company.”* 

The question in the Kelly-Springfield case was whether or 
not accounts receivable of a corporation domiciled in the state 
of New York had acquired a business situs in Ohio. At that time 
Section 5328, General Code, subjected all intangible property of 
Ohio residents to taxation.24 The Court interpreted Section 5328 
to mean that in order to tax property in Ohio the property had to 
be within the territorial jurisdiction of the state or had to be owned 
by persons residing in this state. The syllabus rules of the Kelly- 
Springfield case reflect the situs principles then adhered to in Ohio. 
Paragraphs 3 and 5 of the syllabus read as follows: 


3. Generally, in absence of controlling circumstances to 
contrary, situs of intangible property for purpose of tax- 
ation is state of owner’s domicile. 

5. Creation of ‘business situs’ for purpose of taxing 
credits in state where debt arises requires control and man- 
agement of credits to be vested in local agency. 





21 Wheeling Steel Corp. v. Glander; National Distillers Products Corp. v. 
Glander, 337 U.S. 562 (1949). 

22 Tax Commission of Ohio v. The Kelly-Springfield Tire Co., 38 Ohio App. 
109, 175 N.E. 700 (1931). 

23 Ibid. 

24 Onto Gen. Cope § 5328, provided in part: “All real or personal property 
in this state, belonging to individuals or corporations, and all moneys, credits, 
investments in bonds, stocks, or otherwise, of persons residing in this state, shall 
be subject to taxation, except only such property as may be expressly exempted 
therefrom.” 
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The rulings announced in the Kelly-Springfield case relative to 
the business situs of intangible property form a background pattern 
for observing the contrast between the common law concept of 
situs of intangibles and the judicial interpretation of the existing 
statutory formula prescribed by Sections 5328-1 and 5328-2, General 
Code. 


The original administrative policy relative to the tax situs of 
accounts receivable under Sections 5328-1 and 5328-2 was reflected 
in Rule 204 which the Tax Commissioner promulgated in 1939 
pursuant to his authority to adopt rules provided by Section 1464-3, 
General Code. A dual test was imposed by Rule 204 for the ascribing 
of a situs of receivables in and out of Ohio. Before receivables 
could acquire a situs in a state other than that of owner’s residence, 
such intangibles had to (1) “arise out of business” in a state other 
than that of the owner’s residence within the purview of Section 
5328-2 and (2) be “used in business” in the non-residential state. 
This dual test conformed to the provisions of Section 5328-1, General 
Code. Receivables were deemed to be “used in business” in the state 
other than that of the owner’s residence when such intangibles were 
subject to the control and management of an officer or agent of 
the owner at an office in the non-residential state. This requirement 
that the receivables be subject to “control and management of an 
agent” in the non-residential state was in accord with the test 
for business situs announced in the previously mentioned Kelly- 


Springfield case. 


The judicial history of the statutory formula for fixing situs 
in and out of Ohio with respect to accounts receivable evolved initial- 
ly through a consideration of such statutes as applied to domestic 
corporations, and the concluding chapters of this history in which 
constitutional complications were involved, were written with 
respect to foreign corporations. 


Starting in the year 1943, three cases*® involving the question 
as to whether accounts receivable of domestic corporations had 
acquired a business situs out of Ohio under Sections 5328-1 and 
5328-2 were presented to the Ohio Supreme Court. The interpreta- 
tion of these situs statutes with respect to domestic corporations 
fixed the pattern of interpretation for foreign corporations because 
as before stated, Section 5328-2 declares that the assignment of a 
business situs outside this state to intangibles of a resident of 





25 The Proctor & Gamble Co. v. Evatt, 142 Ohio St. 369, 52 NE. 2d 517 
(1943); The Ransom & Randolph Co. v. Evatt, 142 Ohio St. 398, 52 NE. 2d 
738 (1944); Haverfield Co. v. Evatt, 143 Ohio St. 58, 54 N.E. 2d 149 (1944). 
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Ohio is inseparable from the assignment of such situs in this state 
to property of a non-resident. 

In the case of The Proctor & Gamble Co. v. Evatt,?* the Ohio 
Supreme Court was confronted with the situation in which a 
domestic corporation contended that its accounts receivable which 
arose from the business activities of district offices outside Ohio 
were not taxable in Ohio because of the provisions of Sections 
5328-1 and 5328-2, General Code. The operative facts were that 
each of the taxpayer’s district offices outside of Ohio was in charge 
of a district manager who performed all necessary administrative 
duties. The district offices deposited the checks and money received 
in payment on their accounts receivable in banks in the district 
office cities. Said district managers supervised the selling and de- 
livery of merchandise and the collection of the resulting accounts 
receivable. The district managers had authority to accept drafts on 
the local bank accounts and to apply these deposits in the payment 
of the various expenses of such offices. The checks covering the ex- 
penses of the district officers were drawn on the local banks and then 
forwarded to Cincinnati, Ohio, to be signed by the company 
treasurer. 

The Tax Commissioner contended that it is the basic rule of 
Section 5328-1 that all accounts receivable of an Ohio resident 
shall be subject to taxation in Ohio unless such property gains a 
tax situs out of Ohio under the situs statutes. The Commissioner 
further contended that in order for the accounts receivable of a 
domestic corporation to gain a tax situs out of Ohio, it was neces- 
sary under Section 5328-1 that such accounts receivable be used 
in business in some other state and arise out of business conducted 
in such other state. The Commissioner assessed the accounts re- 
ceivable because it was determined that such accounts receivable 
were not used in business in the states where the district offices 
were located, for such receivables or the avails thereof were used 
by the Ohio corporation in the conduct of its manufacturing opera- 
tions wherever occurring. 

The Board of Tax Appeals”? concluded that the accounts re- 
ceivable were used in and arose out of business transacted out- 
side of Ohio and hence were not subject to taxation in this state. 
In its journalized decision, the Board stated: 


. . . Looking at the pertinent provision of Sections 
5328-1 and 5328-2, General Code, in the light of the defini- 
tive provisions of Section 5325-1, General Code, above 
noted, we are of the opinion that the accounts receivable 
here in question were used in and arose out of business 


26 142 Ohio St. 369, 52 N.E. 2d 517 (1943). 
27 Onto Gen. Cope §§ 1464, 1464-1,.1464-2 and 1464-5. 











q 


a ts FO a 





180 OHIO STATE LAW JOURNAL [Vol. 11 


transacted outside of the state and are not subject to taxa- 

tion in this state.... 

After reciting the statutory rule that the Supreme Court may 
not reverse a decision of the Board of Tax Appeals unless it finds 
the same unreasonable or unlawful,”* the Court concluded that the 
statutes and the stipulated facts supported the determination of 
the Board that the accounts receivable were attributable to the 
district offices outside of Ohio and were used by such offices in 
the conduct of their activities. The decision of the Board holding 
that the accounts receivable were not taxable in Ohio was upheld. 
The Court’s interpretation of the statutory formula for fixing 
the situs of intangibles in and out of Ohio was not clearly evident in 
this case as it was to be in another decision.*® 

The pivotal case in the interpretation of the Ohio situs statutes 
is The Ransom & Randolph Co. v. Evatt,°° for here the Supreme 
Court made manifest its interpretation of the requirements for 
establishing a business situs for accounts receivable in and out of 
Ohio. This decision clearly evidenced that the Court had concluded 
that the Ohio situs statutes were deviations from the common law 
principles of business situs. 

The factual pattern in the Ransom case was as follows: The 
taxpayer was an Ohio corporation with its office, manufacturing 
plant and principal place of business located at Toledo, Ohio. The 
company had qualified to do business in the states of Indiana and 
Michigan and maintained retail stores in those two states. The 
retail stores in Indiana and Michigan were under the authority 
of branch managers who had the authority to purchase merchandise, 
to sell such merchanidse, to fix and determine the terms of sale, 
to enforce collection of the accounts receivable growing out of 
sales of goods and to make all necessary adjustments with respect 
to sales. The proceeds from the sales made by the branch stores 
were deposited by the branch managers in the cities where the 
stores were located. These deposits were then periodically with- 
drawn by the home office at Toledo and applied generally to the 
conduct of the corporate business including payment of the various 
expenses of the retail stores located out of Ohio. The company 
maintained its central accounting system at Toledo, Ohio. 

In preparing its tax returns for the years 1939 and 1940, the 
corporation did not include accounts receivable which arose from 
the sale of merchandise by the branch stores located in Indiana and 





28 Onto Gen. Cone § 5611-2. 

29The Ransom & Randolph Co. v. Evatt, 142 Ohio St. 398, 52 NE. 2d 738 
(1944). 

30142 Ohio St. 398, 52 N.E. 2d 738 (1944). This decision is referred to 
throughout the paper as the Ransom case. 
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Michigan. The Tax Commissioner determined that such accounts 
receivable arising in the branch stores had a tax situs in Ohio 
and assessment was made accordingly. The Board of Tax Appeals 
concluded that these accounts receivable were not used in business 
in such other states, and hence had not gained a business situs there 
so as to be exempt from taxation by Ohio, the domiciliary state. 


The question as stated by the Court was “whether these in- 
tangibles have a business situs in or out of this state.” In concluding 
that the accounts receivable were taxable in Ohio, the Board of 
Tax Appeals found that the accounts receivable arose out of business 
in the states of Michigan and Indiana within the purview of Section 
5328-2 because the receivables accrued from the sales of property 
by managing agents having offices in those states and the property 
was sold from stocks of goods maintained in such other states. How- 
ever, the Board took the view that a dual test was imposed under the 
situs statutes before accounts receivable of an Ohio corporation 
could acquire a business situs outside this state. The Board held 
that accounts receivable had to (1) be used in business in such 
other state and (2) arise out of business in such other state.*! 
With respect to the first facet of the dual test—that the receivables 
be “used in business in such other state,” the Board required that 
the receivables be so used in such other state as to become an 
integral part of such local business. In this view the Board adopted 
a standard similar to that of the common law doctrine of business 
situs which requires an integration of the intangibles in the local 
business.®? 

The assessment of the Tax Commissioner which was predicated 
upon the dual requirement of the receivable being used in business 
and arising out of business in such other state was affirmed by 
the Board in its decision. Attention was fixed by the Board upon 
the fact that the avails of the receivables arising out of the sales 
of goods in Indiana and Michigan were withdrawable only by the 
home office at Toledo, Ohio, and that such avails were expended 
in the conduct of the business of the company as a whole. Because 
of this factual pattern the Board held that such receivables were 
not used in business in Indiana and Michigan so as to become an 
integral part of such local business, and it was concluded that 
under the Ohio statutes such receivables had not acquired a busi- 
ness situs outside of Ohio. 


The Ohio Supreme Court rejected the view of the situs statutes 
taken by the Board of Tax Appeals. While the Court was of the 





31 Onto Gen. Cone §§ 5328-1 and 5328-2. 
32 Newark Fire Insurance Co. v. State Board of Tax Appeals, 307 U.S. 313 
(1939) . 
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opinion that Section 5328-1 requires that intangible property of 
persons residing in Ohio be used in and arise out of business 
transacted outside Ohio, the Court applied the definition of Section 
5325-1, General Code,** to the term “used in business” and held that 
such term, as defined in the situs statutes, did not mean that the 
accounts receivable had to become an integral part of the local 
business. The reasoning process by which the Court concluded 
that the accounts receivable of the Ransom Company, which 
accrued from sales in Michigan and Indiana, had acquired a business 
situs in such states and hence were not taxable in Ohio, evolved 
as follows: 

1. The Court referred initially to the provision of Section 5328-1 
that intangible property of persons residing in Ohio which is used 
in and arises out of business transacted outside of this state for or 
on behalf of such Ohio resident shall not be subject to taxation 
in this state. This provision of the statute which under certain 
circumstances relinquishes Ohio constitutional power to tax the 
intangibles of its residents was commented upon by the Court as 
follows: 


Here is an unqualified exemption of intangibles having 

a business situs outside of the state. There is left for deter- 

mination only the question of the business situs. 

2. The Court further concluded that Section 5328-2 fixes the 
business situs of accounts receivable. It also pointed out that 
under this section accounts receivable are considered to arise out 
of business transacted in such other state when the receivable 
results from the sale of property sold by an agent having an office 
in such other state or from a stock of goods maintained there. 

3. Having determined that the business situs of accounts re- 
ceivable was fixed by Section 5328-2, the Court turned its attention 
to the remaining facet of the dual test of Section 5328-1 that in- 
tangibles be used in business in such other state. The meaning of the 
term “used in busihess” was found by the Court in Section 5325-1, 
which defines the terms “used in business” and “business.” The 
Court referred to that part of the definitive provision of Section 
5325-1 which states that intangible property shall: 


* * * be considered to be ‘used’ when they or the avails 
thereof are being applied, or are intended to be applied in 





33Qn10 Gen. Cone § 5325-1 reads in part: 

“Moneys, deposits, investments, accounts receivable and prepaid items, 
and other taxable intangibles shall be considered to be ‘used’ when they or 
the avails thereof are being applied, or are intended to be applied in the 
conduct of the business, whether in this state or elsewhere. ‘Business’ in- 
cludes all enterprises of whatsoever character conducted for gain, profit or 
income and extends to personal service occupations.” 
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the conduct of the business, whether in this state or else- 

where. (Emphasized by Court.) 

With respect to the “used in business” requirement, the Court 
stated: 


For emphasis, we repeat that intangibles are to be con- 
sidered as used when they or the avails thereof are being 
applied or are intended to be applied in the conduct of 
the business whether in this state or elsewhere. (Court’s 
emphasis.) 

Thus, the Court announced the rule that accounts receivable 
could acquire a business situs out of Ohio if such receivables arose 
out of business transacted in such other state within the purview 
of Section 5328-2, General Code, and if the accounts receivable 
were used in the general business of the taxpayer whether in this 
state or elsewhere so as to meet the definitive test of Section 5325-1, 
General Code. 

It is interesting to note that the Board of Tax Appeals had pre- 
viously interpreted the term “used in business in such other state” 
by reference to Section 5325-1, for in its entry in The Proctor & 
Gamble case** it was stated that Sections 5328-1 and 5328-2 were 
interpreted “in the light of the definitive provisions of Section 5325-1, 
General Code . . .” In the Ransom case, however, a more restrictive 
view of such term was taken by the Board. 


In making the assessments against The Ransom & Randolph 
Company for accounts receivable which arose from the sales of 
branch stores in Michigan and Indiana, the Tax Commissioner relied 
upon the provisions of Rule 204, the pertinent part of which reads 
as follows: 


Accounts receivable shall be deemed to be ‘used in 
business’ in a state other than the residence of the owner 
thereof when such accounts are subject to the control and 
management of an officer or agent of the owner at an office 
he state other than that in which the owner thereof re- 
sides. 


In promulgating this rule the Tax Commissioner took the view 
that under the situs statutes not only must an account receivable 
arise out of business in such other state, but that such receivables 
must be used in business in such other state by being subject to 
the control and management of an officer or agent therein. The 
Court concluded that this rule of the Tax Commissioner exceeded 
the statutory provisions for the establishment of a business situs 
outside Ohio for Ohio residents, and hence it was held that the 
requirement of the rule for “used in business” was inapplicable. The 





84 Supra, note 26. 
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rationale of the Court’s decision was clearly reflected in the 
following statement at page 408 of the opinion: 


The only statutory conditions for out-of-state situs of 
accounts receivable are that they shall be used in business 
and shall result from the sale of property sold by an agent 
having an office in such other state or from a stock of goods 
maintained therein (Section 5328-2, General Code). 

In adverting to the rule of the Commissioner, the Court stated 
that the situs statutes did not require that accounts receivable be 
subject to the control and managment of an officer or an agent in 
such other state. Although Rule 204 was held to be in conflict 
with the statutes, the Court made the following observation as to 
its possible application to the factual pattern in the Ransom case: 
“However, we think that the accounts receivable in this case meet 
this test.” 


The Board of Tax Appeals in holding that the accounts receiv- 
able of the Ransom Company had not acquired a business situs 
outside of Ohio, had taken a common law view of the requirement 
that such receivables be used in business outside of Ohio. Under 
the Board’s interpretation of Sections 5328-1 and 5328-2 the re- 
ceivables were used in business in such other state only when they 
were so used as to become an integral part of the business carried 
on in such other state. As to this holding of the Board, the Court 
ruled that common law principles could not be relied upon to 
establish a business situs of accounts receivable out of Ohio because 
the Ohio statutes had changed the common law with respect to the 
situs of intangible property.*® 

With respect to the legislative intent in adopting the reciprocal 
situs provisions, the Court stated: 


It is clear that it was the intention of the General 
Assembly that all property having a business situs in Ohio 
should be taxed in Ohio and that no property having a 
business situs outside of Ohio should be so taxed. 

The Court further stated that the Ohio situs statutes were enacted 
in order to avoid taxation of intangibles in more than one state. 
Reference was made to the case of Fidelity & Columbia Trust Co. 
v. City of Louisville,?* which the Ohio Supreme Court concluded 
stood for the proposition that liability to taxation in one state does 
not necessarily exclude liability in another. It was also pointed out 





35 In Par. 7 of the syllabus in the Ransom case the Court stated: 

“When an unambiguous statute changes the common law on any subject, 
such statute is to be followed to the exclusion of any general rule otherwise 
applicable to cases coming within the purview of the statute.” 


86 245 U.S. 54 (1917). 
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that the intangibles which Ohio sought to tax were reported for 
taxation in the states of Indiana and Michigan. Apparently it was 
the view of the Court that the Ohio General Assembly patterned 
its situs statutes to avoid the taxation of the same intangibles in 
more than one state. 

The Court’s ruling that the “used in business” test of 
Section 5328-1 was met when the accounts receivable or the avails 
thereof were used in the general business of the taxpayer whether 
in this state or elsewhere as prescribed by Section 5325-1 was to 
precipitate constitutional complications when that theory was 
applied to foreign corporations. 

The principles relating to business situs which were announced 
in the Ransom decision were then applied to both domestic and 
foreign corporations because of the mandatory requirement of 
Section 5328-2 that the assignment of a business situs outside of 
this state to intangibles of an Ohio resident requires the assignment 
of such situs in this state to the intangibles of a person residing 
outside of Ohio. The disparity between the jurisdiction of Ohio to 
tax a domestic corporation and a foreign corporation was brought 
into focus when the ruling of the Ransom case was applied to a 
foreign corporation. In the Ransom case the problem presented to 
the Court was not fraught with constitutional difficulties, for Ohio 
had the constitutional authority to tax all of the intangibles of an 
Ohio resident.*” Rather the question in applying the situs statutes to 
a domestic corporation was to what extent has Ohio by the situs 
statutes relinquished its constitutional power to tax the intangible 
property of its residents. 

However, a vastly different jurisdictional basis for taxation 
was presented when Ohio sought to tax the accounts receivable 
of a foreign corporation in conformity with the rationale of the 
Ransom case. The next step in the judicial history of the Ohio situs 
statutes took place when the Ohio Supreme Court decided the case 
of National Distillers Products Corporation and Wheeling Steel 
Corporation v. Glander.** Here the Court was presented with a 
situation involving the taxation of accounts receivable belonging 
to foreign corporations whose only nexus with the State of Ohio 
resulted from the fact that such receivables arose from the sale 
of property from a stock of goods maintained in Ohio. Applying 
the cognate provisions of Sections 5328-1 and 5328-2 as judicially 
interpreted, the Commissioner allocated the accounts receivable of 
these foreign corporations to Ohio because such receivables arose 
from the sale of property from a stock of goods located in Ohio 





87 Curry v. McCanless, 307 U.S. 357 (1939). 
38 150 Ohio St. 229, 80 NE. 2d 863 (1948). 











186 OHIO STATE LAW JOURNAL [Vol. 11 


and such accounts receivable or the avails thereof were used or 
were intended to be used by the foreign corporation in its general 
business whether in Ohio or elsewhere. Thus, under the reciprocal 
language of Section 5328-2, such receivables of these foreign 
corporations were determined to have a business situs in Ohio be- 
cause the Ohio Supreme Court, in the Ransom case, had announced 
the rule that the statutory conditions for business situs in and out 
of Ohio of accounts receivable were met when such receivables 
were used in business as defined in Section 5325-1 and arose from 
the sale of property by an agent having an office in such other state, 
or from a stock of goods maintained therein within the purview of 
Section 5328-2, General Code. 


The foreign corporations raised the question of the con- 
stitutional jurisdiction of Ohio to tax such receivables. Here, the 
constitutional basis for taxation which the United States Supreme 
Court has found in the protection afforded by a state to its residents 
was inapplicable.*® Under traditional constitutional concepts, Ohio 
could tax the property of a foreign corporation only if such property 
were within the territorial jurisdiction of the taxing state.*° This 
jurisdiction had been found in the case of intangible property 
owned by non-residents when such property had acquired a busi- 
ness situs in the taxing jurisdiction.*! 

The operative facts were these: The National Distillers Pro- 
ducts Corporation was incorporated under the laws of Virginia. 
Its principal business office was located in New York where its 
directors conducted their meetings and its business activities were 
controlled. Said corporation had distilling and refining plants in 
seven states, including a plant at Carthage, Ohio. Its products were 
sold in many states. Funds for the payment of its business expenses 
were obtained through accounts drawn at New York on banks 
in that city. The accounts receivable in question were recorded 
in the New York office and were payable there. The accounts 
receivable which were assessed in Ohio arose from the sale of pro- 
ducts manufactured at and shipped from the Carthage plant. All 
of the orders for the sale of products were solicited by agents outside 
of Ohio and such orders were subject to acceptance or rejection at 
the New York office. The money received in payment of such 
accounts receivable was used by the company in its business where- 
ever needed. 

The factual situation relative to the Wheeling Steel Corporation 
followed the same general pattern. The Wheeling Steel Corporation 





39 Curry v. McCanless, 307 U.S. 357 (1939). 
40 Wheeling Steel Corp. v. Fox, 298 U.S. 193 (1936). 
41 Ibid. 
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was organized in Delaware where it maintained a statutory office, 
but its general offices from which the entire business was controlled 
were located at Wheeling, West Virginia. There all the meetings 
of the directors, shareholders and executive committees were held. 
The general books and accounting records were kept at Wheeling; 
collections of notes and accounts receivable stemmed from such 
office; four manufacturing plants were operated in West Virginia 
and four in Ohio and its officers at the Wheeling office have custody 
of its money, notes and bookkeeping records. Sales offices were 
maintained in twelve states including one in Ohio, and the orders 
taken by such offices are subject to acceptance or rejection at the 
Wheeling offices. The billing and collection of the accounts receiv- 
able were handled by the Wheeling office and the sales offices had no 
authority with respect to the collection of such receivables. 


In a somewhat cryptic opinion the Ohio Supreme Court affirmed 
the decision of the Board of Tax Appeals which held that the 
accounts receivable of the foreign corporations which arose from 
shipments from stocks of goods in Ohio had a business situs in Ohio 
under the situs statutes. As it did in the Ransom case, the Court 
considered Sections 5325-1, 5328-1 and 5328-2, General Code. 
Reference was made to the Ransom decision and other decisions 
in which the situs statutes had been interpreted by the Court. The 
foreign corporations contended that the interpretation of the situs 
statutes adopted by the Board of Tax Appeals rendered Sections 
5328-1 and 5328-2, General Code, unconstitutional under the due 
process and equal protection clauses of the state and federal con- 
stitutions. These claimed constitutional violations were found to be 
without merit and in support of such ruling the Court cited the 
Georgia case of Parke, Davis & Co. v. City of Atlanta,*? wherein 
it was determined that accounts receivable of a foreign corporation 
which arose by deliveries of goods from warehouses in the state 
of Georgia were found to have a taxable situs in that state and there- 
fore subject to ad valorem taxation. 


The Ohio Supreme Court did not discuss the application of 
the situs statutes with respect to the intangibles of a foreign corpora- 
tion but rather merely quoted the applicable provisions of the situs 
statutes and Section 5325-1 which defines the term “used in busi- 
ness.” It seems apparent that the Court was fully cognizant of the 
fact that the reciprocal provisions of Section 5328-2 made its inter- 
pretation of the situs statutes in the Ransom case controlling when 
Ohio sought to tax the accounts receivable of a foreign corporation. 
In fact, the reciprocal language of Section 5328-2 compelled the 
application of the situs theory of the Ransom case as to domestic 





42 200 Ga. 296, 36 S.E. 2d 773 (1946). 
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corporations to the receivables of foreign corporations.** 

Wheeling Steel Corporation and the National Distillers Pro- 
ducts Corporation perfected appeals to the United States Supreme 
Court.** The Ohio taxation of accounts receivable of foreign corpora- 
tions which arose from shipments from a stock of goods in Ohio was 
challenged as being violative of the Federal Constitution. After re- 
viewing the facts relative to the foreign corporations, the United 
States Supreme Court*® pointed out that under Sections 5328-1 
and 5328-2, Ohio General Code, the Tax Commissioner assessed 
certain accounts receivable of these corporations which were derived 
from shipments originating at Ohio manufacturing plants. Large 
portions of the Supreme Court’s opinion are taken up in quoting 
from the entry of the Board of Tax Appeals wherein the Board held 
such receivables to be sitused in Ohio but lucidly pointed out that 
even though it felt compelled to so hold because of the decision 
in the Ransom case, it also believed that a serious constitutional 
question was presented when the rationale of that decision was 
applied to a foreign corporation. 

The Court referred to that portion of the Board’s entry which 
stated that prior to the Ransom decision the Board was of the view 
that before a business situs of intangible property could be ascribed 
to a state other than the state of the taxpayer’s domicile it must 
appear that: 


1. The intangible property arose out of business trans- 
acted in such other state, and 

2. The intangibles were used in such other state so as 
to become an integral part of the business carried on 
therein. ** 


By further quoting from the entry of the Board of Tax Appeals, 
the Supreme Court’s opinion clearly shows the different interpreta- 
tions which were made of the situs statutes by the Tax Commissioner 
and the Board of Tax Appeals and by the Ohio Supreme Court. This 
last requirement of “integration of the intangibles in the business 
of such other state” was eliminated by the Ohio Supreme Court in 
the Ransom decision, for the Court there held that Section 5328-2 





43 Onto Gen. Cone § 5328-2 reads in part: 

“It is hereby declared that the assignment of a business situs outside of 
this state to property of a person residing in this state in any case and 
under any circumstances mentioned in this section is inseparable from the 
assignment of such situs in this state to property of a person residing out- 
side of this state in a like case and under similar circumstances.” 

44 337 U. S. 562 (1949). 

45 The United States Supreme Court will be referred to herein as the 
Supreme Court. 

46 Onto Gen. Cone §§ 5328-1 and 5328-2. 
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fixed the business situs of accounts receivable and that “used in busi- 
ness” meant use of the intangibles in the general business. 

The Supreme Court adverted to the fact that in the original ap- 
plication of the situs statutes the Ohio taxing authorities sought to 
eliminate any due process objection by requiring a more substantial 
connection between the taxed intangible and the state taxing power 
than the single test of origination prescribed by Section 5328-2, 
General Code. This substantial connection was reflected in Rule 204 
of the Tax Commissioner which necessitated control and manage- 
ment of the intangibles in the non-residential state and in the re- 
quirement of the Board of Tax Appeals that the intangibles not only 
arise out of business in such other state but that the intangibles be so 
used as to become an integral part of the business carried on in 
such state. 


The Supreme Court deemed it inappropriate to decide whether 
the fact that the receivables in question arose from the shipment of 
a stock of goods maintained in Ohio was a sufficient nexus between 
the property and the taxing power to sustain the taxation thereof 
under the due process clause.‘7 The Court found a more immediate 
constitutional problem in that it determined that the taxation of the 
accounts receivable of foreign corporations under the single test of 
origination prescribed by Section 5328-2, as interpreted by the Ohio 
Supreme Court, resulted in discrimination against such taxpayer in 
favor of domestic corporations and therefore denied them equal 
protection of the law.*® In Paragraph 1 of its syllabus the Supreme 
Court stated: 


The state action which is reviewable under the Four- 
teenth Amendment is the composite result of both legis- 
lation and its judicial interpretation. 

Thus, the Supreme Court concluded that for the purpose of judicial 
review the interpretation of the Ohio taxing statutes by the Ohio 
Supreme Court became a part of the situs statutes. The interpretation 
of the situs statutes in the Ransom case with respect to a domestic 
corporation was therefore to be tested constitutionally when the 
same theory was applied to the taxation of intangible property be- 
longing to a foreign corporation. The Supreme Court referred to the 





47 Untrep States Const. AMEND. XIV § 1, provides: 

“All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.” 

48 Ibid. 
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administrative policy of the Tax Commissioner which was formulat- 
ed in conformity with the decision of the Ohio Supreme Court in the 
Ransom case. Under this administrative policy the situs statutes 
were applied so as to exempt from taxation in Ohio accounts 
receivable of Ohio residents, which arose: 


1. From a sale of goods by an agent having an office in 
another state, even though such goods be shipped from 
Ohio, or 

2. From a sale of goods shipped from another state, even 
though such goods be sold by an agent having an office in 
Ohio.*® 


Conversely, the administrative policy subjected to taxation in Ohio 
the accounts receivable of non-residents of Ohio which arose: 


1. From a sale of goods shipped from Ohio, even though 
such goods were sold by an agent having an office outside 
of Ohio, or 

2. From a sale of goods by an agent having an office in 
Ohio, even though such goods were shipped from another 
state. 


This administrative policy was compelled by the decision of the 
Ohio Supreme Court in the Ransom case which held that Section 
5328-2, General Code, fixed the situs of accounts receivable in and 
out of Ohio. 


As a preface to its remarks on the equal protection defect in the 
Ohio situs statutes as applied to the foreign corporations, the Su- 
preme Court held that because Ohio had admitted these foreign 
corporations to carry on intrastate business within its borders, such 
corporations were entitled to equal protection of the law with respect 
to ad valorem taxation of their property.°° The discriminatory 
effect of Ohio situs statutes as applied to the taxation of accounts 
receivable of a foreign corporation was pointed out by the Supreme 
Court in the following supposition: 

If on the taxing date one of these petitioners and an 

Ohio competitor each owns an account receivable of the 

same amount from the same out-of-state customer for the 

same kind of commodity, both shipped from a manufacturing 
plant in Ohio and both sold out of Ohio by an agent having 

an office out of the State appellant’s account receivable 





49 Onto Gen. Cone § 5328-2. 
50 The Supreme Court stated: 

“After a state has chosen to domesticate foreign corporations, the adopted 
corporations are entitled to equal protection with the state’s own progeny, 
at least to the extent that their property is entitled to an equally favorable 
ad valorem tax basis.” 
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would be subject to Ohio’s ad valorem tax and the one held 
by the competing domestic corporation would not. 
Stress was placed on the fact that the Ohio situs statutes as 


judicially interpreted created a situation where under identical 
factual circumstances the receivables of foreign corporations would 
be taxable in Ohio whereas those of a domestic corporation would 
not. This inequality, it was said, did not result because of any dif- 
ference “in Ohio’s relation to the decisive transaction, but solely 
because of the different residence of the owner.” The conclusion 
seems inescapable but that this result stems from the interpretation 
of the situs statutes in such a way that the provisions of Section 
5328-2, General Code, were deemed controlling in fixing the business 
situs of accounts receivable. The requirement that the accounts 
receivable be “used in business in such other state” as prescribed in 
Section 5328-1, General Code, is virtually nullified because the Ohio 
Supreme Court held that the “used in business” test was met if the 
receivables were applied or were intended to be applied in the tax- 
payer’s business whether in Ohio or elsewhere.*! 


It was further concluded by the Supreme Court that the re- 
ciprocal provisions of the situs statutes did not cure the lack of equal 
protection with respect to foreign corporations. With respect to the 
situs formula, the Court stated: 


The plan may be said to be logically consistent in that, 
while it draws all such intangibles of non-residents within 
the taxing power of Ohio, it by the same formula excludes 
those of residents. 
The Court, however, did not feel that Ohio’s proffered reciprocity 
restored to the foreign corporations the equality which the applica- 
tion of the situs statutes denied them. Emphasis was placed by the 
Court on the lack of any willingness by other states to adopt situs 
statutes similar to Ohio in order to tax those intangibles which Ohio 
exempts. The Court pointed out that the state of West Virginia taxed 
all the accounts receivable of the Wheeling Steel Corporation on the 
basis of the common law business situs doctrine.®? In this connection 
it was said: 
Far from acceding to the situs doctrine which allocates 
these receivables to Ohio, The State of West Virginia stands 


51In referring to the different interpretations of the situs statutes by the 
Board of Tax Appeals and the Ohio Supreme Court, this observation was made 
by the Supreme Court: “It was this requirement (the requirement of the Board 
that the intangibles be used so as to become an integral part of the local bus- 
iness) which the Supreme Court of the State eliminated in Ransom & Randolph 
Co. v. Evatt, 142 Ohio St. 398, 27 0.0. 348, 52 N.E. 2d. 738, when it held that any 
use of the intangibles in the general business was sufficient to make them 
taxable.” 

52 Supra, note 17. 
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on the very different situs doctrine approved by this Court 

in Wheeling Steel Corp. v. Fox . . . and under its authority 

has for the year in question taxed all of the receivables of 

the Wheeling Company, including those Ohio seeks to claim 

as having situs in Ohio. 

It was concluded by the Supreme Court that the reciprocal 
provisions of the Ohio statutes did not protect non-residents against 
the discrimination which the Court found present in the situs 
statutes. The gist of the Supreme Court’s decision is reflected in 
Paragraph 5 of the syllabus which reads as follows: 


A state ad valorem tax against certain intangible pro- 
perty such as notes and accounts receivable, owned by 
foreign corporations and owing from out-of-state debtors, 
which at the same time exempts identical property owned 
by residents and domestic corporations, is invalid as violat- 
ing the equal protection clause of the Fourteenth Amend- 
ment; and equality is not restored by the fact that the 
exempted intangibles of residents are offered up to the 
taxing power of other states. 


ReF.ections On THe Ransom Case—A Quest For EQuALITy 


The decision of the United States Supreme Court holding that 
the Ohio situs statutes denied equal protection of the law to foreign 
corporations compels a re-examination of the Ohio situs statutes 
relative to accounts receivable as interpreted in the Ransom case. 
The press of candor necessitates the observation that any present 
reflections on the doctrine laid down in the Ransom decision benefit 
from the certitude of hindsight. 

In the Proctor and Gamble, Ransom and Randolph and Haver- 
field ** cases the Ohio Supreme Court interpreted the situs statutes 
with respect to the establishment of a business situs out of Ohio of 
accounts receivable of Ohio corporations. The question of con- 
stitutional limitations was not present, for Section 5328-1 subjects 
all of the intangibles of an Ohio resident to taxation unless certain 
of those intangibles have acquired a business situs outside Ohio. 
This basic portion of Section 5328-1, which taxes all the intangibles 
of an Ohio resident, is in accord with the constitutional authority of 
the state of domicile to tax the intangibles of its residents.5* In the 
Ransom decision the Court did not concern itself with common law 
principles relative to the business situs of accounts receivable, for 
the Court found that the tests of business situs were supplied by 
Sections 5328-1 and 5328-2, General Code. 





53 142 Ohio St. 369, 52 N.E. 2d 517 (1943); 142 Ohio St. 398, 52 NE. 2d 738 
(1944); 143 Ohio St. 58, 54 NE. 2d 149 (1944). In the Haverfield decision the 
Court followed the doctrine of the Ransom case. 

54 Curry v. McCanless, 307 U.S. 357 (1939). 
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A perusal of the situs statutes reveals that such statutes lend 
themselves to the interpretation taken by the Court in the Ransom 
case when the accounts receivable are owned by Ohio residents. 
Section 5328-1 provides that the intangibles mentioned in Section 
5328-2 shall have a business situs out of Ohio if such intangibles are 
used in and arise out of business transacted in another state. For the 
definition of the “used in business” portion of the business situs test 
the Court turned to Section 5325-1, General Code, which defines the 
term “used in business.” The Court further concluded that Section 
5328-2 fixes the business situs of accounts receivable and that if the 
accounts receivable of a domestic corporation meet the test of that 
section and are used in business as mentioned in Section 5325-1, then 
such receivables have a business situs outside of Ohio. The con- 
clusion of the Court that Section 5328-2 fixes the business situs of 
accounts receivable finds support in the last paragraph of such 
Section, which provides that: 


The provisions of this section shall be reciprocally 
applied, to the end that all property of the kinds and classes 
mentioned in this section having a business situs in this 
state shall be taxed herein and no property of such kinds 
and classes belonging to a person residing in this state and 
having a business situs outside of this state shall be taxed. 


This portion of Section 5328-2 states that the provisions of this 
section shall be reciprocally applied to establish a business situs in 
and out of Ohio. 


Despite the fact that the situs statutes are subject to the in- 
terpretation placed upon them by the Court with respect to domestic 
corporations, there is need for another interpretation of these 
statutes because the application of the Ransom doctrine to the ac- 
counts receivable of a foreign corporation has resulted in an un- 
constitutional application of the statutes.°5 The effect of the United 
States Supreme Court’s decision is of importance to both domestic 
and foreign corporations because Section 5328-2 further provides 
that: 


If any provision of this section shall be held invalid 
as applied to property of a non-resident person, such de- 
cision shall be deemed also to affect such provision as 
applied to property of a resident, but shall not affect any 
other provision hereof. 


The question is: May the Ohio situs statutes be interpreted in 


such a manner so that the establishment of a business situs outside 
of Ohio for intangibles of domestic corporations may be reciprocally 





55 Wheeling Steel Corp. v. Glander; National Distillers Products Corp. v. 
Glander, 337 U.S. 562 (1949). 
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applied to foreign corporations without a constitutional impediment? 
It is submitted that such an interpretation can be made, and in order 
to do so attention must be focused on the “used in business” portion 
of the test of business situs set forth in Section 5328-1, General Code. 
It will be recalled that the Court in the Ransom case concluded that 
accounts receivable were “used in business” if such receivables meet 
the definition of Section 5325-1 in that they or the avails thereof are 
being applied or are intended to be applied in the conduct of the 
business whether in this state or elsewhere. Under this interpreta- 
tion of “used in business” it would seem that any use of the in- 
tangibles in the general business is sufficient.°* It should be em- 
phasized that Section 5328-1 initially subjects all the intangibles of 
Ohio residents to taxation and then provides that certain intangibles 
mentioned in Section 5328-2 used in and arising out of business 
transacted out of Ohio shall not be subject to taxation. With respect 
to non-residents of Ohio it was declared that the intangibles mention- 
ed in Section 5328-2, used in and arising out of business transacted 
in Ohio, shall be subject to taxation. Thus, Section 5328-1 imposes a 
dual test for the establishment of a business situs of accounts re- 
ceivable in or out of Ohio. The requirement is not that the accounts 
receivable be used in business generally, but that they be used in 
Ohio or out of Ohio. For example, with respect to foreign cor- 
porations, Section 5328-1 taxes the intangibles of such corporations 
“used in and arising out of business transacted in this state.” The use 
of the conjunction “and” between the dual test “used in” and “aris- 
ing out of” suggests that the receivables must be used in business in 
Ohio and arise out of business in Ohio. 


Under the view taken by the Ohio Supreme Court, accounts 
receivable are used in business if used in the general business of the 
taxpayer, whether in Ohio or elsewhere. The use of accounts receiv- 
able in the general business of the company does not fulfill the 
requirement of Section 5328-1 that such receivables of non-residents 
be used in this state and that receivables of residents be used out 
of this state. The function of Section 5328-1 is ta establish tests 
for determining business situs of intangible property in and out of 
Ohio. The fixation of a situs of accounts receivable in or out of Ohio 
requires the use of the intangible property within a specific taxing 
sovereign and not a general use of such intangible in the taxing 
sovereign or in other states. 

Is the term “used in business” which is used in Section 5328-1 as 
part of the test of business situs defined by Section 5325-1, General 
Code? It is submitted that it can reasonably be concluded that the 
definition of “used in business” in Section 5325-1 has no connection 





56 Supra, note 51. 
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with the “used in business” term of Section 5328-1 which relates to 
the establishment of a business situs of accounts receivable. Section 
5325-1 has two primary functions: 


(1) The section defines the term “used in business” 
with respect to tangible personal property so as to de- 
termine what tangible personal property is subject to tax- 
ation.*7 Under Section 5328, General Code, “all personal 
property located and used in business in this state” is sub- 
ject to taxation. In other words, the “used in business” def- 
nition of Section 5325-1 first of all draws the line of tax- 
ability between tangible property which is used in business 
and that which is not. For example, the furniture which is 
located in a private home does not meet the qualifying test 
of “used in business” as prescribed in Section 5328 and as 
defined in Section 5325-1, and hence is not subject to tax- 
ation. But the tangible personal property utilized in the 
operation of a grocery store meets the test of “used in busi- 
ness” under Sections 5325-1 and 5328, and is subject to the 
personal property tax. 

(2) With respect to intangible property, Section 5325-1 
serves two purposes. The section defines the terms “used in 
business” or “used” with respect to intangible property by 
providing that intangible property “shall be considered to 
be ‘used’ when they or the avails thereof are being applied, 
or are intended to be applied in the conduct of the business, 
whether in this state or elsewhere.” Accounts receivable 
which meet this test of “used in business” are taxed as 
credits as prescribed in Section 5327, General Code.*® 
Under such section the excess of current accounts receiv- 
able and prepaid items used in business over and above 
current accounts payable is considered to be taxable credits. 


A further purpose which the definitive provisions of Section 
5325-1 serve with respect to intangible property is that such section 


57 Onto Gen. Conve §§ 5325, 5325-1, 5328, 5367, 5368, 5370 to 5388 and related 
sections. The basic rule of § 5328 is that tangible personalty as defined in § 5325 
must be “used in business” to be taxable. However, under § 5328 domestic 
animals, ships, vessels and boats, and aircraft are taxable whether “used in 
business” or not. 

58 Onto Gen. Cone § 5327 provides in part: 

“The term ‘credits’ as so used, means the excess of the sum of all current 
accounts receivable and prepaid items used in business when added together 
estimating every such account and item at its true value in money, over 
and above the sum of current accounts payable of the business, other than 
taxes and assessments. ‘Current accounts’ includes items receivable or 
payable on demand or within one year from the date of inception, however 
evidenced.” 
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provides which intangibles are subject to allocation in or out of 
Ohio under the business situs theory established by the situs 
statutes. A qualifying provision of Section 5328-2 is that the property 
mentioned therein be “used in business.” The initial provision of the 
Section reads as follows: 


Property of the kinds and classes herein mentioned, 
when used in business, shall be considered to arise out of 
business transacted in a state other than that in which the 
owner thereof resides in the cases and under the circum- 
stances following: .... (Emphasis supplied.) 

Hence, under this qualification only the intangibles which are used 
in business may acquire a business situs in or out of Ohio. If the 
intangible property of an Ohio resident is not used in business as 
required by Section 5328-2, and as defined by Section 5325-1, all 
of such person’s intangibles are taxable in Ohio.®* For example, all 
of the money of an Ohio resident is subject to taxation in Ohio if 
such money cannot be said to be “used in business,” whereas money 
which meets the test of “used in business” may acquire a business 
situs outside of Ohio under the provisions of Sections 5328-1 and 
5328-2, General Code. Furthermore, only those intangibles of a non- 
resident which are “used in business” as required by Section 5328-2 
and as such term is defined in Section 5325-1, may acquire a business 
situs in Ohio under the situs statutes so as to be subject to taxation 
in this state. 

The argument that the “used in business” requirement of 
Section 5328-1 with respect to fixing a situs of intangible property in 
or out of Ohio is not defined by the general definitive provisions of 
Section 5325-1 is supported by reference to the last sentence in 
Section 5325-1, General Code. Such section defines the term “used in 
business” and “business” is defined as: 


‘Business’ includes all enterprises of whatsoever charac- 

ter conducted for gain, profit or income and extends to 

personal service occupations. 
Thus, it is apparent that the General Assembly was setting up a 
standard by which the administrative officer could determine which 
tangible and intangible property was “used in business” and which 
such property was not so used. The definitive provisions of Section 
5325-1 are general in nature and provide tests of when property 





59 Intangible property of Ohio residents is taxable irrespective of whether 
such property is “used in business.” § 5328-1 initially subjects all of the enu- 
merated intangibles of residents to taxation. Under §§ 5328-1 and 5328-2, how- 
ever, intangibles of residents may gain a tax situs out of Ohio and intangibles of 
non-residents may acquire a tax situs in Ohio only if such intangibles are “used 
in business” as required by § 5328-2 and as such term is defined in § 5325-1. 
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may be said to be used in business as part of a commercial enter- 
prise. As before adverted to, whether or not tangible personal 
property is used in business determines the taxability of such 
property under Section 5328, General Code. With respect to in- 
tangible property, whether such property may be said to be used 
in business determines the manner in which accounts receivable are 
taxed and generally whether or not intangible property may be 
allocated in or out of Ohio pursuant to the situs statutes. 


If the view be taken that Section 5325-1 does not define the 
term “used in business” when such term is used in connection with 
the establishment of a business situs for intangible property, the 
sequent conclusion would be that Section 5328-2 is operative to 
establish the “arising out of business in such other state” but the 
“used in business” test of Section 5328-1 would be established by 
reference to common law principles of business situs. The Ohio 
Board of Tax Appeals interpreted the “used in business” require- 
ment in the Ransom case by requiring that the accounts receivable 
be used so as to become an integral part of the business conducted 
in such other state. Rule 204 of the Tax Commissioner, which was con- 
sidered by the Ohio Supreme Court in the Ransom case, also relied 
upon the common law requirement that the intangible property be 
controlled and used in the non-domiciliary state. The difference be- 
tween the view of “used in business” with reference to establishing 
the business situs of accounts receivable as interpreted by the Court 
in the Ransom case and as required under common law principles is 
readily discernible. The Ohio Supreme Court said that any use of 
the accounts receivable in the business activities of the taxpayer, 
either in this state or elsewhere, was sufficient and the Court based 
its conclusion upon the definitive provision of Section 5325-1, 
General Code. The common law view requires generally that the 
intangibles be used and controlled in a localized business in the 
taxing sovereign. In the previously mentioned Kelly-Springfield 
Tire Company® case the Court referred to an opinion of the Ohio 
Attorney General*! in which the following comment was made on 
the common law business situs theory: 


Credits of a non-resident corporation may be taxed in 
Ohio, only when they are ‘localized’ by being committed to 
the charge and management of an agent or other repre- 
sentative who is more than a mere custodian or collector 
and who has power to deal in a managerial capacity with 
the fund represented by the credit. 


The common law view of business situs is illustrated in the case of 





60 Supra, note 23. 
61 1912 Ops. Atr’y Gen. (Ohio) Vol. I, No. 453. 
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Wheeling Steel Corp. v. Fox.®* The Wheeling Steel Corporation 
carried on most of its business activities in the state of West Virginia. 
It had established there what the United States Supreme Court 
referred to as a “commercial domicile.” Said corporation maintained 
its general business offices in West Virginia and there it kept its 
books and accounting records. The business activities of the corpora- 
tion in West Virginia were commented on by the Supreme Court 
as follows: “The Corporation has made that the actual seat of its 
corporate government.” 

With respect to the accounts receivable which arose by sales of 
the Wheeling Steel Corporation from manufacturing plants outside 
of West Virginia, the Supreme Court stated: 


The accounts are not necessarily localized in whole or 
in part where the goods are made but are attributable as 
choses in action to the place where they arise in the course 
of the business of making contracts of sale. 


More recently, in the case of Newark Fire Insurance Co. v. State 
Board of Tax Appeals,** the United States Supreme Court made 
some explanatory statements relative to the business situs of ac- 
counts receivable. The Court said: 


* * * There are occasions, however, when the use of 
intangible personalty in other states becomes so inextric- 
ably a part of the business there conducted that it becomes 
subject to taxation by that state. 


This further comment was made by the Supreme Court: 


Where consideration has been given to the existence of 
a business situs of intangibles for taxation by a state other 
than the state of domicile, there has been definite evidence 
that the intangibles were integral parts of the business 
conducted. In so far as the conclusion as to the existence of a 
business situs for the purpose of taxation, distinct from the 
domiciliary situs, is the basis for a claim of a Federal right, 
the duty of inquiring into the evidence which establishes 
such business situs rests upon this Court. 


Because of factual variants no all-inclusive rule may be stated which 
establishes the business situs for accounts receivable in a non- 
domiciliary state. However, the Supreme Court has indicated that 
such accounts receivable must be used in the non-domiciliary state 
so as to become an integral part of the local business. 

If the common law view of the “used in business” requirement 
of Section 5328-1 be adopted, it would seem that equality between 
Ohio residents and non-residents of this state could be established 





62 298 U.S. 193 (1936). 
63 307 U.S. 313 (1939). 
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in the taxation of accounts receivable. Under this suggested ap- 
proach a common standard for the establishment of a business 
situs in and out of Ohio would be required. In addition to the require- 
ment that the accounts receivable arise out of business in such other 
state under the provisions of Section 5328-2, it would further be 
necessary for the establishment of a business situs that such re- 
ceivables be used in business in such other state so as to become 
an integral part of the local business. The constitutional defect which 
was found in the situs statutes of Ohio when applied to a foreign 
corporation stems from the fact that the “used in business” require- 
ment of Section 5328-1, was virtually nullified by the inter- 
pretation thereof in the Ransom decision which held that accounts 
receivable were “used in business” when such property was applied 
or was intended to be applied in the conduct of the business, whether 
in this state or elsewhere. Thus, in practical effect, the only test 
for the establishment of a business situs in or out of Ohio was 
resolved by the application of the test of origination under Section 
5328-2, General Code. It is submitted, however, that Sections 5328-1 
and 5328-2, together establish a business situs for intangibles. 
Section 5328-2 is not self-executing. The declaration of legislative 
policy in establishing a business situs for intangibles in and out of 
Ohio is contained in Section 5328-1, General Code. Section 5328-1 is 
the levying section which initially taxes all the intangibles of Ohio 
residents but then further prescribes that certain of such intangibles 
owned by residents may gain a business situs outside Ohio; and 
such section also provides for the ascribing of a business situs im 
Ohio to those intangibles of non-residents which are mentioned in 
Section 5328-2, General Code. 

Under the Ransom decision accounts receivable of a resident 
could acquire a business situs out of Ohio if such receivables arose 
out of business out of Ohio in one of the three ways set forth in such 
Section 5328-2, and if the receivables were used in the general busi- 
ness of the taxpayer in order to meet the definitive test of Section 
5325-1, General Code. As applied to a foreign corporation, this theory 
was found to be discriminatory because business situs became solely 
dependent upon the arising out of business provisions of Section 
5328-2, General Code. As pointed out by the United States Supreme 
Court, the establishment of a business situs for accounts receivable 
under Section 5328-2 can result in the exemption of such receivables 
of a domestic corporation, while under an identical factual situation 
the receivables of a foreign corporation would be taxable in Ohio. 
This discrimination could be obviated if in addition to the provision 
of Section 5328-2 that the accounts receivable arise out of business in 
or out of Ohio, there be imposed the requirement that such accounts 
receivable must be used in business in or out of Ohio within the 
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purview of the common law principles of business situs. The lack 
of equal protection with respect to foreign corporations which the 
Supreme Court found in the Ohio situs statutes as judicially inter- 
preted, makes it patent that there is need for a common standard 
with respect to the establishment of a business situs of accounts 
receivable in or out of Ohio. 


In the Ransom case the Ohio Supreme Court made the observa- 
tion that the Ohio situs statutes were enacted to avoid the possibility 
of intangibles being taxed in more than one state. In this connection 
the Court said: 


It is clear that it was the intention of the General 
Assembly that all property having a business situs in Ohio 
should be taxed in Ohio and that no property having a busi- 
ness situs outside of Ohio should be so taxed. 


It was to avoid the application of the principle recog- 
nized in Fidelity & Columbia Trust Co., Exr. v. City of 
Louisville, 245 U. S. 54... that liability to taxation in one 
state does not necessarily exclude liability in another, that 
the legislation here under consideration was 
Whether or not the rationale of the Ransom case, when carried 

to its ultimate, would avoid the possible taxation of the same 
intangible in more than one state provokes an interesting question. 
In the Fidelity & Columbia Trust Co. case,** Justice Holmes, in 
writing for the Court, stated that: “But liability to taxation in one 
state does not necessarily exclude liability in another.” The Supreme 
Court concluded that the deposits of an individual were taxable 
in the state of his domicile even though the same deposits could 
have been taxed by the non-domiciliary state where such deposits 
arose out of business therein. 


More recently, in Curry v. McCanless,** the Supreme Court 
has indicated that an intangible may be taxed by more than one 
state. In paragraph fifteen of the syllabus it was stated: “The 
Fourteenth Amendment does not require the fixing of a single 
exclusive place for the taxation of intangibles.” The Curry case 
upheld the imposition by the states of Alabama and Tennessee of 
death taxes in a situation where a resident of Tennessee created a 
trust of intangibles by vesting legal title to such intangibles in 
the Alabama trustee. The donor provided that by her power to 
dispose of property by will, such power being conferred by the 
state of domicile, the trust could be terminated and the property 
would pass under the will. Although the Curry case deals with the 
imposition of death taxes, the case is a review of the principles 





64 Supra, note 36. 
65 307 U.S. 357 (1939). 
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announced by the Supreme Court in dealing with the situs of 
intangible property. In the course of its opinion, the Court referred 
to the fact that a taxpayer who is domiciled in one state but who 
carries on a business in another state is subject to taxation in the 
state where the intangibles are used in business. In support of this 
statement the Court cited, among other cases, Wheeling Steel 
Corporation v. Fox.** The Court made this significant statement: 


But taxation of a corporation by a state where it does 
business, measured by the value of the intangibles used in 

its business there, does not preclude the state of incorpora- 

tion from imposing a tax measured by all of its intangibles. 

It is interesting to note that Mr. Justice Reed, while concurring 
in the majority opinion, reserved his conclusions as to the above 
quoted portion of the majority opinion. 

In Tax Commission v. Aldrich*’ the Supreme Court had before 
it the question of whether the state of Utah was precluded by the 
Fourteenth Amendment from imposing a tax upon a transfer by 
death of shares of stock in a Utah corporation, such stock being part 
of the estate of the decedent who at the time of his death was 
domiciled in New York, and there held the stock certificates. The 
Court upheld Utah’s taxation of such shares and in so doing they 
overruled First National Bank v. Maine** which had read into the 
Fourteenth Amendment an immunity from taxation of intangi- 
bles by more than one state. In the Aldrich case the Court discusses 
the basic rules relating to the jurisdiction of states to tax intangible 
property. It is pointed out that intangibles may be subject to taxa- 
tion by a state other than the state of domicile if the non-domiciliary 
state has sufficient connection with the intangible to give such state 
the jurisdiction to tax. The tenor of the Court’s opinion is reflected 
in the following statement: 


In line with our recent decisions®® * * * we repeat that 
there is no constitutional rule of immunity from taxation of 
intangibles by more than one State. In case of shares of stock 
‘jurisdiction to tax’ is not restricted to the domiciliary state. 
Another State which extended benefits or protection or 
which can demonstrate ‘the practical fact of its power’ or 
sovereignty as respect the shares * * * may likewise con- 
stitutionally make its exaction. 

Reference has been made to the various expressions of the 
United States Supreme Court relative to the doctrine that the 





66 298 U.S. 193 (1936). 

67 316 U.S. 174 (1942). 

68 284 U. S. 312 (1932). 

69 Curry v. McCanless, 307 U.S. 357 (1939); Graves v. Elliott, 307 U.S. 383 
(1939); Graves v. Schmidlapp, 315 U.S. 657 (1942). 
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Fourteenth Amendment does not fix a single situs for the taxation 
of intangible property, in order to discuss the implications of the 
statement by the Ohio Supreme Court in the Ransom case that the 
Ohio situs statutes were intended to avoid the application of such 
doctrine. There is no reason to doubt that the Ohio General As- 
sembly was cognizant of the possible taxation of intangible property 
by various states, for the situs statutes clearly reflect legislative 
intention to avoid multiple taxation of intangible property. The 
situs statutes recognize that accounts receivable of Ohio residents 
may acquire a business situs outside of Ohio and could be subject 
to taxation out of Ohio. Hence, to avoid taxation of such accounts 
receivable by the state of business situs and by Ohio under its 
taxing powers as the state of domicile, the General Assembly pro- 
vided that those receivables acquiring a business situs outside of 
Ohio should not be taxed in this state. 


Do the situs statutes as interpreted in the Ransom decision 
avoid the application of the principle referred to by the Ohio 
Supreme Court that taxation of intangibles in one state does not 
necessarily exclude such intangibles from taxation in another state? 
If the rationale of the Ransom case is carried to its ultimate, it is 
doubtful if the Ohio situs statutes would aid in preventing multiple 
taxation of intangibles. As the situs statutes were interpreted in 
the Ransom case, accounts receivable could acquire a business situs 
in or out of Ohio if receivables were used in the general business of 
the taxpayer and arose out of business transacted in or out of Ohio 
under the test of origination prescribed by Section 5328-2, General 
Code. Hence, accounts receivable of foreign corporations’™® were 
determined to have a business situs in Ohio because such receivables 
were used in the general business of the foreign corporations and 
arose from the shipment of a stock of goods located in Ohio. Under 
this interpretation accounts receivable would acquire a business 
situs in or out of Ohio if they were used in business within the pur- 
view of Section 5325-1, and if the receivables arose out of business 
in a state out of Ohio or in Ohio: 

(1) from the sale of property sold by an agent having his office 
in such state, or 

(2) from a stock of goods maintained therein, or 

(3) from services performed by an officer, agent or employee 
connected with, sent from, or reporting to any officer or at any office 
located in such state.”! 

If for example, an Ohio corporation maintained stocks of goods in 





10 Wheeling Steel Corp. v. Glander; National Distillers Products Corp. v. 
Glander, 337 U.S. 562 (1949). 
71 Onto Gen. Cope § 5328-2. 
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various states outside Ohio and these states were to adopt statutes 
similar to Ohio, then, as the Ohio law has been interpreted, each 
state from which receivables arose from a shipment of a stock 
of goods in such state could tax such receivables under the theory 
that the receivables had acquired a business situs in such state. 
The same situation would prevail if an Ohio corporation sold goods 
by agents having an office in various states outside of Ohio. Con- 
versely, if other states were to adopt the situs statutes which Ohio 
has and were to interpret such statutes in conformity with the 
Ransom decision, then the receivables of foreign corporations that 
arose from sales of agents, from stocks of goods, or by the services 
of an officer or an agent in such other states, could be subject to 
multiple taxation. It will be recalled that in the Wheeling Steel 
Corp. and National Distillers case’? in which the United States 
Supreme Court found the application of the Ohio situs statutes 
to foreign corporations to be violative of equal protection of law, 
the facts showed that both foreign corporations had manufacturing 
plants and stocks of goods in states other than Ohio. Therefore, 
those states other than Ohio could impose taxes on such receivables 
if the Ohio interpretation of business situs were adopted. 

These observations relative to possible multiple taxation of 
accounts receivable which could arise under the interpretation 
of business situs announced in the Ransom case are made without 
reference to the fact that a due process question would undoubtedly 
be created by such multiple taxation.7* Rather, the expressions 
as to the practical effect of the Ohio situs statutes as interpreted 
are designed to show that the adoption of the proposed interpreta- 
tion of the situs statutes in conformity with the common law 
principles of business situs would, in addition to curing the con- 
situtional objection to such situs statutes, also tend to prevent 
multiple taxation of intangibles. 

If the Ohio situs statutes and other state intangible tax statutes 
were interpreted under the common law principles of business 
situs, the requirement that the intangibles be integrated in the local 
business** would, it is believed, impose definite limitations on 
multiple taxation of intangibles. Thus, if an Ohio corporation made 
another state the seat of its corporate government and its accounts 
receivable were integrated in such local business, then under the 
situs statutes Ohio would relinquish its right to tax as the state 
of domicile and would recognize the right of the business situs 
state to tax. It is submitted that the common law requirement that 








72 337 U. S. 562 (1949). 

78 Wisconsin v. J. C. Penny Co., 311 U.S. 435 (1940). 

14 Wheeling Steel Corp. v. Fox, 298 U. S. 193 (1936); Newark Fire Insurance 
Co. v. State Board of Tax Appeals, 307 U. S. 313 (1939). 
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there be a substantial connection between the intangibles and the 
taxing sovereign for accounts receivable to acquire a business situs 
outside the domiciliary state would aid in preventing the taxation 
of the same accounts receivable by various states because that 
connection would not be duplicated in the various states. In other 
words, it is unlikely that the same accounts receivable would be 
integrated in the business of more than one state. 


ConcLUSION 


The power of taxation must be confined within constitutional 
bounds. Ohio encountered this constitutional interdiction when the 
Ohio situs statutes were applied so as to tax the accounts receivable 
of foreign corporations which arose from shipments from stocks of 
goods located in Ohio. 

Section 5328-1, General Code, initially subjects all the intangi- 
bles of Ohio residents to taxation. This section further provides 
for the allocation of intangibles in and out of Ohio. Accounts re- 
ceivable of residents which are used in and arise out of business 
transacted outside of Ohio are not subject to taxation, whereas 
receivables of non-residents which are used in and arise out of busi- 
ness transacted in Ohio are subject to taxation. The interpretation 
of the situs statutes was determined in the Ransom case wherein 
the Court held that the only conditions for receivables of a domestic 
corporation to gain a business situs outside of Ohio are (1) that 
the receivables be “used in business” whether in this state or 
elsewhere within the purview of Section 5325-1, General Code, and 
(2) that the receivables “arise out of business transacted in such 
other state” under the test of origination prescribed by Section 
5328-2, General Code. The Ohio Supreme Court ruled that Section 
5328-2 fixed the business situs of acounts receivable. 

The rationale of the Ransom case which announced the re- 
quisites for intangibles of a domestic corporation to gain a business 
situs outside Ohio was applied conversely to foreign corporations 
because of the reciprocal situs provisions of Section 5328-2, General 
Code. The United States Supreme Court held that the application 
of the theory of the Ransom case to the receivables of foreign 
corporations denied the equal protection of law to these foreign 
corporations, for under the test of origination prescribed by Section 
5328-2, General Code, identical factual circumstances could result 
in the exemption of accounts receivable of a domestic corporation 
and the taxation of receivables belonging to foreign corporations. 

The unconstitutional application of the Ohio situs statutes to 
accounts receivable of foreign corporations compels a different 
interpretation of the situs statutes from that announced in the 
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Ransom case. A common standard for ascribing a business situs 
for accounts receivable in and out of Ohio could be achieved if a 
dual test were imposed under the situs statutes. The dual test would 
require that the receivables be used in business and arise out of 
business in the non-residential state. The “used in business” portion 
of the business situs test imposed in Section 5328-1, would be 
interpreted in accordance with common law principles of business 
situs. The second facet of the business situs test imposed by Section 
5328-1 would be resolved by the test of origination for accounts 
receivable prescribed by Section 5328-2, General Code. It is 
submitted that this dual test would establish equality between 
residents and non-residents with respect to the establishment of a 
business situs for accounts receivable in and out of Ohio, and if 
such dual test were uniformly applied by the various states, it 
would be a potent force in preventing multiple taxation of intangi- 
bles. 
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Constitutional Limitations on the Exemption 
of Real Property from Taxation 


Joun M. Caren* 


At this writing, the supreme court and the general assembly are 
at odds over the power of the latter to exempt real property from 
taxation. The court holds that the legislature is limited by Article 
XII, Section 2 of the Constitution to exempting “burying grounds, 
public school houses, houses used exclusively for public worship, 
institutions used exclusively for charitable purposes, and public 
property used exclusively for any public purpose,”’ but the legis- 
lature is not disposed to agree. 

At its regular session last year the 98th General Assembly took 
issue with the court by exempting real estate belonging to public 
housing authorities from taxation when used for slum clearance 
and/or public housing? under the state housing authority law,’ 
notwithstanding that the court had already decided (1) that under a 
similar, but less forthright, law* such property could not be ex- 
empted as public property used exclusively for a public purpose,® 
and (2) that the right to exempt real estate from taxation is limited 
to the classes enumerated in Section 2 of Article XII.* Evidently the 
legislature was not in the mood to back down. 

The exempting of property from taxation is an incident of the 
taxing power vested in the general assembly by Article II, Section 
1.7 It is aptly described in Article XII, Section 2 as “the general 
power * * * to determine the subjects and methods of taxation and 
exemptions therefrom.” Subject only to limitations contained in the 
state and federal constitutions, the free exercise of the power is 
within the sole discretion of the legislature. 

Under the Ohio Constitution of 1892, the only limitations on the 
taxing power were a prohibition against poll taxes and the require- 





* Of the firm of Dargusch, Carren, Greek and King. 

1 Youngstown Housing Authority v. Evatt, 143 Ohio St. 268 (1944); Hospital 
Service Association v. Evatt, 144 Ohio St. 179 (1944); Zangerle v. Cleveland, 
145 Ohio St. 347 (1945); New Orphans Asylum v. Board of Tax Appeals, 150 
Ohio St. 219 (1948). 

2 Amended House Bill No. 179, 98th General Assembly. 

3 Onto Gen. Cong §§ 1078-29 to 1078-50 (1938). 

4 Onto Gen. Cone § 1078-36, as effective immediately prior to October 6, 1949. 

5 Dayton Housing Authority v. Evatt, 143 Ohio St. 10 (1944). 

6 Youngstown Housing Authority v. Evatt, 143 Ohio St. 268 (1944). 

T Wasson v. Commissioner, 49 Ohio St. 622, 635 (1892). 
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ment of equal protection of the laws.* In all other respects the 
authority of the legislature was absolute. This condition continued 
for almost fifty years, but with the passage of time abuses crept in® 
and with the adoption of the present Constitution in 1851, legislative 
discretion in matters of taxation and tax exemption was drastically 
restricted. 

The strongest curbs were contained in Article XII, Section 2, 
which then read as follows: 


Laws shall be passed, taxing by a uniform rule, all 
moneys, credits, investments in bonds, stocks, joint stock 
companies, or otherwise; and also all real and personal prop- 
erty, according to its true value in money; but burying 
grounds, public schoolhouses, houses used exclusively for 

_ public worship, institutions of purely public charity, public 
property used exclusively for any public purpose, and per- 
sonal property, to an amount not exceeding in value two 
hundred dollars, for each individual, may, by general laws, 
be exempted from taxation; * * *. 


The plain intent of this section was to cut off practically all of 
the legislature’s discretionary powers. All property was required to 
be subjected to ad valorem taxation by uniform rule. Nothing was 
to be exempted except specified classes of property. All that was left 
for the general assembly to do was to fix the rate, impose the taxes 
and, if it chose, provide for the specified exemptions. A contempo- 
raneous opinion in the case of Exchange Bank of Columbus v. Hines 
said that: ?° 


The manifest effect of this constitutional provision, is 
to make property the basis, and the sole basis, of taxation. 
And the object being equality and fairness, it requires, by 
a true interpretation: 

1. That the taxes shall be assessed on all property in 
the state, except the subjects of the specified exemptions. 

2. That the taxes shall be assessed on all property, 


by a uniform rule. And, 
3. That all taxable property shall be taxed at its 


true value in money. 

For more than three quarters of a century the section remained 
in substantially the same form. It was amended in 1905, 1912 and 
1918 but the restraints on the legislature were not relaxed. In 1905, 
a provision was added, making the bonds of the state and its sub- 
divisions tax-exempt and by the 1912 amendment the phrase “in- 
stitutions of purely public charity” was changed to “institutions used 





8 Hill v. Higdon, 5 Ohio St. 243, 245 (1855); Zanesville v. Richards, 5 Ohio 
St. 590, 592, 593 (1855). 

® Exchange Bank v. Hines, 3 Ohio St: 1, 12 (1853). 

10 See Note 9, supra, at p. 11. 
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exclusively for charitable purposes.” Other changes of a minor 
nature were made but legislative discretion remained shackled. 

It was not until 1929 that the reins on the general assembly were 
loosened. In that year the “classification amendment” was adopted 
by the electors “to provide for a more flexible system of taxation 
for the state and to protect property against excessive taxation ac- 
cording to value.”!! For those purposes, Article XII, Section 2 was 
amended to read as follows: 


No property, taxed according to value, shall be so taxed 

in excess of one and one-half per cent!? of its true value in 
money for all state and local purposes, * * *. Land and im- 
provements thereon shall be taxed by uniform rule accord- 
ing to value. All bonds * * * shall be exempt from taxation, 
and without limiting the general power, subject to the pro- 
visions of article I of this constitution, to determine the 
subjects and methods of taxation or exemptions therefrom, 
general laws may be passed to exempt burying grounds, 
public school houses, houses used exclusively for public 
worship, institutions used exclusively for charitable pur- 
poses, and as property used exclusively for any public 
purpose, 

The adoption of the amendment evidenced a drastic change in 
public sentiment. Whereas in 1851 the voters had made it mandatory 
for the general assembly to pass laws taxing all forms of property 
by uniform rule and had left only the fixing of the rate to legislative 
discretion, in 1929 they voted to limit the amount of taxes that 
could be levied on any property and left everything else to the 
discretion of the general assembly, subject only to the requirement 
that real property be taxed by uniform rule. In other words, the 
legislature was back where it was before 1851 except for having to 
observe the uniform rule in taxing real estate and the 15 mill 
limitation in taxing all property. 

By the omission of the former requirement that all forms of 
property be taxed, the amendment likewise restored the discretion- 
ary authority of the legislature to grant exemptions, but it was not 
until 1937 that the supreme court had the opportunity to gauge the 
extent of the restoration. At first glance it appeared more extensive 
to the court than it has since. In the opinion of Judge Matthias (Chief 





11The amendment was proposed by the 88th General Assembly. The 
question of its adoption was submitted to the electorate, pursuant to House 
Joint Resolution No. 8, in the following form: 

“Shall article XII, section 2 of the constitution of the state of Ohio be 
amended and article XII, section 3 of the constitution of the state of Ohio 
be repealed so as to provide for a more flexible system of taxation for the 
state and to protect property against excessive taxation according to value?” 
12 Article XII, Section 2 was amended again in 1933 but only by changing 

the words “one and one-half per cent” to “one per cent.” 
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Justice Weygandt and Judges Jones, Day, Zimmerman, Williams 
and Myers concurring) in State, ex rel. Struble v. Davis'*, it was 
said that: 


It is to be observed that, while Section 2 of Article XII 
authorizes certain exemptions recited in the provision prior 

to its amendment, in substantially the same language as it 

then read, it now very significantly provides: ‘ * * * without 

limiting the general power, subject to the provisions of 

Article I of this Constitution, to determine the subjects 

and methods of taxation or exemptions therefrom, general 

laws may be passed to exempt burying grounds,’ etc. As 
amended, the Constitution itself now provides that the enu- 
meration of certain classes of property which may be 
exempted does not take away or limit authority of the Legis- 
lature to make other exemptions. Thus, while the uniform 
rule was retained as to real estate, full and complete plenary 
power to otherwise classify property for taxation and de- 
termine exemptions therefrom apparently was restored 
substantially as it had existed under the provisions of the 

Constitution of 1802. 

Apparently the court thought at the time that the amendment 
removed all of the restrictions on the taxing power (including the 
granting of exemptions) previously contained in Article XII, Section 
2 except the uniform rule, which was made to apply only to real 
estate. However, the Struble case involved the validity of a statute 
exempting personal property and the court decided only that “the 
power of the General Assembly to determine the subjects and 
methods of taxation and exemption of personal property is limited 
only by Article I of the Constitution of the state [equal protection].” 

Six years later, a change in the court’s estimate of the authority 
of the general assembly to exempt real property was forecast 
in Ursuline Academy v. Board of Tax Appeals'*. The case involved 
the exemption of realty but was decided on grounds other than 
the power of the legislature to grant the exemption. The question 
was raised, however, and in the opinion announced by Judge Turner 
and concurred in by Judges Matthias, Hart and Zimmerman, it was 
observed that: '® 


The Struble case was limited to the exemption of per- 
sonal property, no real estate being involved. Furthermore, 
the exemption there in question was contended for under 
legislation passed subsequent to the amendment. This legis- 
lation had for its purpose the classification of personal 
property. The instant case instead of involving personal 
property only is limited to real property. For reasons that 





13 132 Ohio St. 555, 560, 9 N.E. 2d 684 (1937). 
14141 Ohio St. 563, 49 NE. 2d 674 (1943). 
15 See Note 13, supra, at p. 570. 
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will follow we do not deem it necessary at this time to de- 

termine whether this last-mentioned amendment of Section 

2 of Article XII in respect of exemption applies as well to 

real property. 

This was the first indication of a retreat from the position taken in 
the Struble case. The dissenting opinion of Judge Bell, with which 
Chief Justice Weygandt concurred, contained the even more 
significant statement that: “The power to exempt property from 
taxation is granted by Section 2, Article XII of the Ohio Constitu- 
tion * * *.” This was something new. It had never before been 
doubted that tax exemptions are part and parcel of the taxing power 
vested in the legislature by Article II, Section 1.'* 

Finally, in Youngstown Metropolitan Housing Authority v. 
Evatt,’* the Court came out with it. Writing for the majority of the 
court (Chief Justice Weygandt, and Judges Matthias, Hart and 
Turner) Judge Bell said that: 


The Constitution of this state grants to the General As- 
sembly authority to pass general laws exempting from 
taxation certain specified classes of real property. 

Section 2, Article XII of the Constitution reads as fol- 
lows: ‘* * * General laws may be passed to exempt burying 
grounds, public school houses, houses used exclusively for 
public worship, institutions used exclusively for charitable 
purposes and public property used exclusively for any 
public purpose, but all such laws shall be subject to al- 
teration or repeal * * *.’ 

This provision is a limitation upon legislative power to 
grant exemptions * * *. 

This statement was not necessary to the court’s decision. The 
case involved the exemption of a housing project under a statute, 
Ohio General Code, Section 1078-36, enacted after the adoption 
of the classification amendment which declared that property of a 
housing authority should “be deemed public property for public 
use.” The statute contained no express provision for the exemption 
of the property. Exemption was sought under Section 5351, which 
exempts, inter alia, “public property used for a public purpose.” 
Exemption was denied by the court on the ground that the property 
was not used for a public purpose, notwithstanding the declaration 
of the general assembly. However, in the majority opinion, Judge 
Bell remarked that: 


Section 1078-36, General Code, properly construed, we 
think discloses a legislative intention to declare property 
acquired, owned, leased, rented or operated by the housing 
authority to be deemed public property for public use for 





16 Cf. Zangerle v. Cleveland, 145 Ohio St. 347, 351, 61 N.E. 2d 720 (1945). 
17143 Ohio St. 268, 274, 55 N.E. 2d 122 (1944). 
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the purposes of public inspection and accounting only and 
not for the purpose of exemption from taxation. 


This conclusion is fortified by the fact that in both the 
94th and 95th General Assemblies bills were introduced to 
amend Section 1078-36, General Code, and to provide 
therein for the exemption from taxation of such property. 
The General Assembly declined to pass either bill. (94th 
General Assembly, House Bill 500; 95th General Assembly, 
House Bill 91.) 


Far from agreeing with the conclusion, the 98th General 
Assembly amended Section 1078-36'* in 1949 so that it now provides 
that: 


All property, both real and personal, acquired or owned 
by the housing authority and used for the purpose of ex- 
ercising the powers set forth in the housing authority law 
shall be public property used exclusively for a public pur- 
pose within the meaning of article XII, section 2, of the 
constitution, and shall be exempt from all taxation, * * *. 


This action made up the issues between the general assembly and 
the court. By amending the statute the legislature affirmed its 
conviction that the use of real estate for slum clearance or public 
housing under the housing authority law is a public use of the pro- 
perty within the meaning of Article XII, Section 2, notwithstanding 
the opinion of Judge Hart to the contrary (Chief Justice Weygandt 
and Judges Matthias, Bell and Turner concurring) in Dayton 
Metropolitan Housing Authority v. Evatt.'® Furthermore, by speci- 
fically exempting the property from taxation rather than by relying 
on Section 5351 as it had before, the general assembly asserted its 
authority to exempt the real estate under the taxing power despite 
the decision in Youngstown Metropolitan Housing Authority v. 
Evatt, supra, and subsequent cases”® that Article XII, Section 2 
“is a limitation upon legislative power to grant exemptions.” 


The reaction ,of the general assembly to the limiting of its 
powers by the court is interesting but not decisive. The legislature 
is entitled to draw its own conclusion as to the uses and purposes of 
property which it wishes to exempt from taxation, but its views 
are not binding upon the court. They are entitled only “to great 
respect,” as Judge Hart put it in the Youngstown Housing Authority 
case. Also, in the final analysis, the court has the power “to deter- 
mine * * * whether the extreme boundary of legislative power has 





18 Amended House Bill No. 179. 

19 143 Ohio St. 10, 53 N.E. 2d 896 (1944). 

20 Hospital Service Association v. Evatt, 144 Ohio St. 179 (1944); Zangerle 
v. Cleveland, 145 Ohio St. 347 (1945); New Orphans Asylum v. Board of Tax 
Appeals, 150 Ohio St. 219 (1948). 
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been reached and passed.”?! For the time being, at least, the 
question of the authority of the general assembly to grant tax 
exemptions is settled and the law is summed up in the syllabus in 
Zangerle v. Cleveland, in these words: 2” 


2. The power of the General Assembly to exempt real 
property from taxation is limited to the kinds and classes 
enumerated in Section 2, Article XII of the Constitution. 

3. The power of the General Assembly to determine the 
subjects and methods of taxation and exemption of per- 
sonal property is limited only by Article I of the Con- 
stitution. (State, ex rel. Struble v. Davis et al., Tax Comm., 
132 Ohio St., 555, approved and followed. 


The court has given no explanation for the abrupt reversal 
of its original appraisal of the effect of the classification amendment 
on the power of the legislature to exempt real estate. It prepared the 
way by noting in the Ursuline Academy case that the precise 
question had not been decided in the Struble case but a matter 
of such importance as the construction of a constitutional provision 
so as to limit a legislative power seems deserving of more attention 
than it has received. In the Youngstown Housing Authority case, 
in which it was first decided that Article XII, Section 2 still limits 
the power of the legislature to exempt realty, notwithstanding the 
classification amendment, the majority opinion merely says that: 


In construing constitutional and statutory provisions re- 
lating to exemption of. property from taxation, there are 
two schools of thought, one that such provisions should be 
liberally construed, the other that they should be strictly 
construed. 

By the decisions it is established in Ohio that exemption 
statutes are to be strictly construed, it being the settled 
policy of this state that all property should bear its pro- 
portionate share of the cost and expense of government; 
that our law does not favor exemption of property from tax- 
ation; and hence that before particular property can be 
held exempt, it must fall clearly within the class of property 
specified in the Constitution to be exempt. 

The foundation upon which that policy rests is that 
statutes granting exemption of property from taxation are 
in derogation of the rule of uniformity and equality in mat- 
ters of taxation. (See 38 Ohio Jurisprudence, 853, Section 
114.) 


This statement by Judge Bell of the taxing policy of the state seems 
to represent the taxing philosophy of the court. The Chief Justice, 
who had joined in the opinion in the Struble case, and Judge 
Matthias, its author, both concurred in Judge Bell’s opinion as 





21 Board of Education v. State, 51 Ohio St. 531, 540 (1894). 
22 See note 15, supra. 





214 OHIO STATE LAW JOURNAL [Vol. 11 


did Judges Hart and Turner, who were elected to the court after 
the Struble decision. Judges Zimmerman and Williams, both of 
whom had concurred in the Struble opinion, dissented without 
writing an opinion. However, the basis of their dissent undoubtedly 
was that the housing project was used exclusively for a public 
purpose, and therefore came within the limitation prescribed by 
the other members of the court. Judge Zimmerman had written dis- 
senting opinions to that effect in Dayton Housing Authority v. 
Evatt and in Columbus Housing Authority v. Thatcher?* both 
judges concurred in Judge Turner’s opinion, in which it was as- 
sumed that Article XII, Section 2 limits the power of the general 
assembly to exempt real estate. 

The flaw in Judge Bell’s statement is that it utterly ignores the 
radical change made in the language of Section 2 of Article XII by 
the classification amendment. After quoting the provision of the 
section authorizing the legislature to exempt certain classes of 
real estate, Judge Bell went on to say that: 


This provision is a limitation upon legislative power to 
grant exemption and first made its appearance in the Con- 
stitution of 1851. Although the wording has been slightly 
changed by three amendments thereto in the years 1912, 
1929 and 1933, the classes of property which the General 
Assembly was authorized to exempt by general laws has 
remained the same. 


The vital words immediately preceding the provision to which 
Judge Bell referred,—‘“and without limiting the general power * * * 
to determine the subjects and methods of taxation or exemptions 
therefrom”—were passed over in silence. The fact that the manda- 
tory language,—“Laws shall be passed, taxing by a uniform rule 
* * * [all forms of property] * * *, according to its true value in 
money, ’—was eliminated from the section was referred to as a 
“slight change.” In brief, the opinion leaves the impression that the 
court had not heard of the classification amendment and was re- 
ferring to Article XII, Section 2 as it had been between 1851 and 
1929. 


The fact is that the taxing policy referred to by Judge Bell 
was scrapped in 1929. It can no longer be “the settled policy of 
this state that all property should bear its proportionate share of 
the cost and expense of government” when the only tangible per- 
sonal property subject to ad valorem taxes is such as is used in 
business or agriculture. There is no “uniformity and equality” 
when taxable personal property is taxed at many different rates; 
and it can no longer be said that “our law does not favor exemptions” 





23 140 Ohio St. 38, 42 N.E. 2d 437 (1942). 
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when there is no express requirement that the legislature tax any 
particular form of property. About all that was left of the pre-1929 
Section 2 of Article XII is the requirement that land and improve- 
ments thereon be taxed by uniform rule. Uniformity, however, 
does not import universality. Uniformity refers to the tax rate and 
the method of assessment.” Universality was achieved prior to 
1929 by the requirement that: “Laws shall be passed taxing [all 
forms of property]”, but there is no longer any such requirement 
in the Constitution. 

These considerations prompt the thought that the court was on 
sounder ground in the Struble case than it has been since. In that 
case it faced and gave full effect to the phrase: “and without limit- 
ing the general power, subject to the provisions of article 1 of this 
constitution, to determine the subjects and methods of taxation or 
exemptions therefrom, general laws may be passed to exempt bury- 
ing grounds,” etc., in the Youngstown Housing Authority case 
and since, it has scrupulously avoided any reference to the phrase. 
The court’s present opinion of the meaning of Article XII, Section 
2 seems to be based only upon its notion of a proper taxing policy. If 
that is the case, then the court has seriously encroached upon the 
power of the legislature. 

[The following note was received from the Author while the 
article was at the press. Ed. | 

Since the foregoing was written the majority of the court (Chief 
Justice Weygandt and Judges Hart, Matthias, Turner and Zimmer- 
man) has continued to hew to the line that the general assembly is 
limited to exempting real property of the kinds and classes specified 
in Article XII, Section 2,25 but the newcomers on the bench, 
Judges Stewart and Taft have taken the opposite view. 

In the University of Cincinnati and Cleveland Board of Edu- 
cation cases the statutes in question were unconstitutional in the 
view of the majority as exceeding the limitations contained in 
Section 2 of Article XII, but the votes of Judges Stewart and Taft 
were to the contrary and the validity of the statutes, although badly 
shaken, was upheld.?¢ 





24 Miller v. Korns, 107 Ohio St. 287, 295 (1923). 

25 Cleveland v. Board of Tax Appeals, 153 Ohio St. 97, 91 N.E. 2d 480 (1950); 
In re University of Cincinnati and Cleveland Board of Education v. Board of 
Tax Appeals, 153 Ohio St. 142, 91 N.E. 2d 502 (1950). 

26 Article 2, Section 4 of the Constitution provides in part that: “No law 
shall be held unconstitutional and void by the Supreme Court without the 
concurrence of at least all but one of the judges, * * *.” 
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Local Income Taxation 


JEFFERSON B. ForpHAM* and W. T. MALtison, Jr.** 


INTRODUCTION 

During the last two decades governmental activity in the 
United States has expanded greatly at all levels. A recent attempt 
to catalogue functions performed and services rendered by govern- 
ment produced a list of some 400 items, many of which include sub- 
activities! The demands made upon local government since 
the war by the backlog of capital projects and enlarged service re- 
quirements have been unprecedented in volume and costliness. An 
obvious concomitant is the need for additional revenues. 

In the scramble for public revenue the position of local gov- 
ernment is doubly difficult. Beyond the ever-present economic 
aspects of taxation, the local unit, as the legal creature of the state, 
must, by and large, assume public burdens imposed from above 
and at the same time confine itself to such means of raising revenue 
as the state makes available. It is a commonplace for a state legis- 
lature to impose an additional burden as by requiring a three- 
platoon in lieu of a two-platoon system in a fire department, with- 
out concern over the means of paying the piper.” 

The problem has been aggravated in a number of states by 
constitutional limitations upon ad valorem taxation adopted during 
the depression years. In a state like West Virginia, where the 
limits are absolute, the effect, as to locally-rendered services, which 
the community would not suffer to be curtailed, was state assump- 
tion of some of the services, state subsidy of others, and a search 
for new non-property tax local revenues to support the rest. Even 
in Ohio, where the composite ten mill limitation upon all levies on 
real property can be exceeded by a local taxing authority with 





*Dean of the College of Law, The Ohio State University. 

**Teaching and Research Assistant, the College of Law, The Ohio State 
University. 

The authors gratefully acknowledge their debt to Mr. J. Russell 
Leach, Reference Librarian of the College of Law, for his critical examination 
of the manuscript as to both text and documentation. 

1 Chatters and Hoover, AN INVENTORY OF GOVERNMENTAL ACTIVITIES IN THE 
Unrrep Srates (Municipal Finance Officers Association 1947). 

2 Luhrs v. Phoenix, 52 Ariz. 438, 83 P. 2d 283 (1938); People ex rel. Moshier 
v. Springfield, 370 Ill. 541, 19 N.E. 2d 598 (1939); State ex rel. Strain v. Houston, 
138 Ohio St. 203, 34 N.E. 2d 219 (1941). 

8 See Sly and Shipman, Tax Limitation in West Virginia, in Property Tax 
Luwrration Laws, 77 et seq. (Pub. Admin. Serv. No. 36, 1934). 
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electoral approval, special voted levies for both debt service on 
bonds and current expenses have not, in most centers, begun to 
reflect the increase in cost of local government. Some indication 
of this is given by the fact that the three Ohio cities between 
250,000 and 500,000 population, as of the 1940 census, have the low- 
est tax rates of the 23 cities in that population group.* We are 
witnessing in Ohio and other states the significant spectacle of 
the incidence of a mounting local revenue burden being shifted 
from property despite the demands of the federal and state govern- 
ments upon other so-called tax sources. Portsmouth, Ohio, repre- 
sents an interesting cross-current. A Portsmouth income tax 
ordinance, adopted in 1948, was subjected to referendum by petition 
backed by organized labor. The city fathers proposed as an alterna- 
tive an additional ad valorem levy. The voters approved the special 
levy. Council responded by repealing the income tax ordinance-.5 


Local units other than municipalities have traditionally had 
little recourse to non-property taxation. Ad valorem levies have 
been their mainstay. That is still largely the case but there have 
been significant developments. In the realms of education and wel- 
fare one notes heavy state support of local agencies.* Counties and 
townships and various special function units as well have resorted 
increasingly to direct service charges in such activities as garbage 
collection. Except for the recent Pennsylvania experience, which 
is yet to be discussed, power to levy non-property taxes has not, 
however, been more than sparingly devolved upon such units. 


Considering the country as a whole, aid from state and federal 
governments, resort to service charges and the levying of additional 
non-property taxes have all figured substantially in the effort to 
pay for municipal services. With the first two sources of revenue 
we are not primarily concerned in this paper. It is to be recognized, 
of course, that the service charge device has important possibilities 
beyond the so-called public enterprise area. It may be used in 
connection with such matters as garbage collection. It has the ad- 
vantage of being keyed directly to benefit and, in the case of public 
enterprises involving substantial capital outlay, has been employ- 
ed increasingly as a means of project financing by way of issuing 
revenue bonds in anticipation of collection of project revenues. While 
special assessments are employed largely to finance capital im- 





4 Tax Rates of American Cities 1949, 39 Nat. Mun. Rev. 17, 23 (1950). 

5 Letter to the writers from Lowell C. Thompson, City Solicitor of Ports- 
mouth, Ohio, dated Nov. 29, 1949. The Portsmouth Income Tax Ordinance was 
Ordinance No. 81 (1948). 

6 See, e.g., Abraham and Greeley, FeperaL AND State Grants IN AID, PART 
II (Cambridge 1947). 
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provements, in some states they are used for current operating 
purposes, such as street cleaning.’ The use of fees to cover the cost 
of regulation under the police power has been stretched to the point 
of providing funds for the general support of government. While 
it is not easy to document, we are confident that this has not uncom- 
monly been the case with parking meter charges.* 


The policy implications involved in seeking state and federal 
aid as against imposing more local taxes are too weighty for ade- 
quate consideration in this introductory statement. We do venture 
to say that there are occasions on which such aid to local govern- 
ment can be strongly supported as a matter of policy. If it be as- 
sumed that there is proper national or state interest in the perform- 
ance of a local function on at least a minimum quantitative and 
qualitative basis and if there are actually low spots in local ability 
to meet the expense, the device of federal or state grants in aid does 
rationally tend to meet the objective. There is such diversity, how- 
ever, in the bases upon which state funds are allocated to local 
government that it is difficult to observe any consistent strain of 
policy.* Expediency has played a dominant role in the matter. The 
grant in aid is more sensitive to local need than a simple tax- 
sharing program; the latter may channel money into a local unit 
whose income is already adequate.’° The former, moreover, may 
exact matching of funds and, thus, keep local responsibility for 
fund-raising in the picture. 


There is an important body of opinion which supports the 
thesis that the governmental unit charged with the expenditure of 
funds should bear the responsibility for raising them. The logic 
of this is that local units of government should have broader 
powers of taxation than has been traditionally granted and should, 
for the most part, be left to the exercise of that authority to raise 
needed funds. At the time of the present writing the American 
Municipal Association is waging a battle in favor of municipal 
resort to admissions taxes. One A.M.A. spokesman has urged that 





TOsto Gen. Cope §§ 3842-3852. For a general discussion see Hillhouse, 
Wuere Crries Get Tuer Money 152-153 (Municipal Finance Officers Association 
1945). 

8 See Hillhouse, op. cit. supra note 7 at 89-93. THe Municrpa YEARBOOK 
1949, 437-439 (International City Managers Association 1949). 

® But see, N. Y. Stare Finance Law § 54. This law makes provision for an 
annual state per capita allocation to each city ($6.75), town ($3.55), and 
village ($3.00). Each local unit may spend the money as it deems best. 

10See the analysis of the Ohio situation in A Srupy or THE Tax AND 
Revenue System or THE STATE OF OHIO AND ITs Po.rricaL Susprvisions, Ch. 3 
(Report of The Tax Commissioner to The Governor and the 97th General 
Assembly 1947). 





220 OHIO STATE LAW JOURNAL [1950 


the twenty per centum federal tax be so adjusted that it, plus any 
municipal levy, would not exceed the present federal rate.!! 

While hard-pressed municipalities have been glad to seize 
upon admissions and other levies of rather limited revenue poten- 
tial, there undoubtedly has been, shall we say, poignant yearning 
for a revenue mainstay other than the general property tax.'? New 
York City in 1934 and New Orleans, a few years later, found relief 
in the retail sales tax. Recently a swarm of California municipali- 
ties have had recourse to the sales tax.’* In other parts of the 
country, notably Ohio and Pennsylvania, local income taxes now 
enjoy the spotlight. 


THE “PHILADELPHIA STORY” 


The pioneer in the field of local income taxation has been the 
City of Philadelphia.'* Pennsylvania does not grant constitutional 
home rule to her municipalities; there is provision, however, for 
what we may call statutory home rule.'® In 1932 the legislature, 
through the adoption of the “Sterling Act,” authorized the city 
council of a city of the first or second class to levy taxes on persons, 
transactions, occupations, privileges, subjects and personal prop- 





11 The American Municipal News, March, 1950, 3. 

12 See, for example, the statement of Gilbert Burnett, Director of Law 
of Louisville, Kentucky: 

“We had long ago reached our constitutional limit on ad valorem taxes 
. . . We had tried practically everything. We still could not get along, with 
increased demands on the city, and the lowered revenue.” 

“A scientific reassessment is a slow and expensive thing. Possibly basically 
that is where we ought to go. We tried every character of license tax permitted 
to us. But we said ‘Why bite off these little hunks? Why not go at it whole 
hog,’ and that is what we proceeded to do.” MUNICIPALITIES AND THE LAW IN 
Action 45-46 (National Institute of Municipal Law Officers 1949). 

Criticism of the general property tax is not a new phenomenon. “The City 
of Chicago is forced, by the State of Illinois, through the Constitution, to exist 
under an antiquated taxing system. This system, the general property tax, with 
its principle of so-called uniformity, presses its thorns deeply into only one 
form of wealth, real estate, and allows larger items of wealth, represented by 
personal property, to escape. Such a system was long ago outmoded for urban 
communities.” Hodes, Law AND THE Mopern Crry 21 (1937). 

18 It has been reported that over 120 California municipalities had adopted 
sales taxes as of Jan. 1, 1949. Campbell, The Experience of California Cities with 
the Local Sales Tax, 23 Micu. Muntc. Rev. 5 (Jan. 1950). 

14 The first Philadelphia Income Tax was ordained by the Philadelphia 
Ordinance approved Nov. 26, 1938. New York City enacted a local income 
tax in 1934 which was repealed before it became effective. The rate of this 
tax was set at 15 per centum of the income tax paid to the federal government. 
Hillhouse, Wuere Crrizs Ger Tuer Money 107 (Municipal Finance Officers 
Association 1945). Prior to 1941 Montreal had a local income tax. Id. at 108. 

15 Pa. Const. Art. XV, § 1. 
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erty within the limits of the city not subjected to a state tax or 
license fee.1* The authority so conferred upon cities of the second 
class expired June 1, 1935. Thus, the act, now applies only to 
Philadelphia, the lone city of the first class. Philadelphia relied on 
the Act in 1938 in levying a sales tax.'’ Strong opposition of local 
merchants led to repeal of the ordinance the following year.'* 

It was late in 1938 that Philadelphia first resorted to income 
taxation by imposing a flat rate one and one-half per centum levy 
on earned income. The validity of the measure was promptly test- 
ed in a taxpayer’s suit to enjoin its enforcement. The tax was up- 
held.'® In January 1939 the ordinance was repealed. 

In December, 1939, a comprehensive earned income tax or- 
dinance was enacted.”° This ordinance deserves somewhat detailed 
attention because it has served as a model for Toledo and other 
income tax cities. The ordinance levied a tax of one and one-half 
per centum on earned income. It applied to salaries, wages and 
other compensation, and the net profits from business and other 
activities of residents and non-residents of Philadelphia. Corpora- 
tions were excluded. No personal exemptions were allowed, no 
deductions were allowed against earnings of employed persons and 
no attempt was made to tax investment income or capital gains.?* 
In a key administrative provision collection at the source was pro- 
vided; employers were required to withhold and account for the tax 
on salaries and wages. Collection was made a responsibility of the 
Receiver of Taxes. The ordinance granted him rule-making and 
certain investigatory powers. It made information gained by a muni- 
cipal officer or agent under the ordinance confidential and imposed a 
penalty for disclosure. Enforcement was supported by both civil and 
penal sanctions. Provision was made for interest and financial 
penalties to be imposed on delinquent taxpayers and for suit to 
collect unpaid taxes. Penal sanctions took the form of a fine of $100, 
enforceable by imprisonment if not paid in ten days, for each vio- 
lation of the ordinance. The closing sections excluded persons and 





16 Pa, Star. Ann. tit. 53, § 4613 (Supp. 1949). 

17 Green and Wernick, The Philadelphia Income and Wage Tax, in Munici- 
PALITIES AND THE Law IN Action 148 (National Institute of Municipal Law 
Officers 1944). 

18 Jd. 

19 Butcher v. Philadelphia, 333 Pa. 497, 6 A. 2d 298 (1938). It is interesting 
to note, however, that the court struck down the $1,000 basic exemption pro- 
vided by the ordinance on the ground that it was contrary to the Uniformity 
Clause of the State Constitution. Pa. Const. Art. IX § 1. 

20 Philadelphia Ordinance approved Dec. 13, 1939. (This ordinance will be 
referred to throughout this article as “Philadelphia Ord.”). 

21 Philadelphia Ord. § 2 set the initial rate of the tax and specified those 
upon whom it was imposed. 
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property beyond the council’s power to tax and ordained separ- 
ability. 

The rate of the tax was reduced to one per centum after a time 
to adjust it to revenue needs. In December, 1949, it was fixed at one 
and one-quarter per centum.”? It has been an extremely effective 
revenue-producer. Responsible authority has gone so far as to de- 
clare unequivocally that the tax saved the city from bankruptcy.** 

Administration of the Philadelphia ordinance has called for 
hundreds of rulings by the city solicitor and much revising and re- 
fining of the administrative regulations.** The measure has, more- 
over, been subjected to very thorough scrutiny by the courts in a 
series of cases. Down to this year the city had successfully beaten 
off all substantial attacks upon the levy as an impost upon earned 
income. Recently, however, the city has met with serious reverses in 
attempting first to apply the earnings tax to investment income and 
capital gains on the theory that the taxpayer was engaging in bus- 
iness in producing this income”® and later in attempting, by express 
amendment, to extend the application of the ordinance to all income 
not included within the meaning of “earned income.”?* All that 
need be added at this juncture with respect to these cases is that the 
state supreme court has interpreted that provision of the Sterling 
Act which excludes municipal taxation of “a privilege, transaction, 
subject or occupation or . . . personal property which is now or may 
hereafter become subject to a State tax or license fee”?’ very strictly 
against the city. The effect appears to be to confine the Philadelphia 
income tax largely to earned income. More particular reference will 
be made to these recent cases as well as the other Philadelphia in- 
come tax decisions at appropriate points in the discussion which 
follows. 

In 1947 the Pennsylvania General Assembly adopted the famous 
Act No, 481, which extended to 3,600 of the 5,200 local units in the 
commonwealth substantially the same broad powers of taxation 
devolved by the Sterling Act upon Philadelphia.** Over 800 of the 


22 The provision fixing the tax at one and one-quarter per centum was up- 
held in Murray v. Philadelphia, 71 A. 2d 280, 289 (Pa. 1950). 

28 Acr. 481: Irs First Two Years or Operation 25 (Bureau of Municipal 
Affairs, Department of Internal Affairs of Pennsylvania 1949). 

24 Hillhouse, Were Crrmes Get Tuer Money 105 (Municipal Finan 
Officers Association 1945). ° 

25 Breitinger v. Philadelphia, 363 Pa. 512, 70 A. 2d 640 (1950); Murray v. 
Philadelphia, 363 Pa. 524, 70 A. 2d 647 (1950). 

26 Philadelphia Ordinance approved Dec. 9, 1949, was invalidated, except 
as to the provision increasing the tax rate (see note 22 supra), in Murray v. 
Philadelphia, 71 A. 2d 280 (Pa. 1950). 

27 Pa. Srat. Ann. tit. 53, § 4613 (Supp. 1949). 

28 Pa. Srar. Ann. tit. 53, § 2015.1 et seq. (Supp. 1949) is Act 481 wf 1947, 
Pamphlet Laws 1145, as amended. 
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3,600 eligible units have imposed in excess of 1,000 taxes under the 
act,2® but, of these, nearly 200 (largely school districts) levied 
severance taxes on the mining of coal,®° a form of tax now expressly 
denied them by a 1949 amendment to the act.*! Apart from 
severance taxes, the bulk of the levies under the act have been (1) ad- 
missions taxes, (2) per capita levies, (3) mercantile license taxes 
on retailers and wholesalers measured by gross receipts, (4) taxes 
on mechanical amusement devices, (5) deed transfer taxes and (6) 
income taxes.*? Nearly 200 units, including a few cities, boroughs 
and townships and many school districts, have levied flat rate in- 
come taxes.** Thus exercise of the power devolved has not been 
vagrant. Whether the act heralds a new day in state-local relation- 
ships is a question we shall pretermit for the moment.** 

Following the lead of Philadelphia, six Ohio cities have levied 
income taxes.** Louisville, Kentucky, has a so-called occupational 
license tax measured in terms of wages, salaries or business net 
profits.** St. Louis has an earnings tax*’ based upon an express 
statutory grant of power made after a broad home rule charter 
provision on taxation was declared to fall short of authorizing in- 





29 Acr 481: Irs First Two Years or Operation 2 (Bureau of Municipal 
Affairs, Department of Internal Affairs of Pennsylvania 1949); Taxes Leviep 
Unper Act 481, SuppLEmENT—F Es. 1, 1949 to Nov. 15, 1949 2 (Bureau of Munici- 
pal Affairs, Department of Internal Affairs of Pennsylvania 1949). 

30 Act 481: Irs First Two Years or Operation 3 (Bureau of Municipal 
Affairs, Department of Internal Affairs of Pennsylvania 1949). 

31 Pa. Act 246 of 1949, Pamphlet Laws 898, Pa. Star. Ann. tit. 53, § 2015.1 
et seq. (Supp. 1949). There has been evidence of judicial antipathy to severance 
taxes since the decision in English v. School District of Robinson Township, 358 
Pa. 45, 55 A. 2d 803 (1947) which upheld the validity of Act 481. For a discussion 
of the later cases see Rose, Pennsylvania’s Experiment in Home Rule Taxation 
as it Affected the Coal Industry, 11 U. or Prrrs. L. Rev. 228 (1950). 

32 Acr 481: Irs First Two Years or Operation 4, 5 (Bureau of Municipal 
Affairs, Department of Internal Affairs of Pennsylvania 1949). 

33 Id. at 4. 

34 The Pennsylvania Bureau of Municipal Affairs has taken a very favor- 
able view as to the statute. Id. at 1, 25. 

35 Columbus Ord. No. 658 (1947); Dayton Ord. No. 16614 (1949); Springfield 
Ord. No. 4741 (1948); Toledo Ord. No. 18 (1946); Warren Ord. No. 3839 (1949) ; 
Youngstown Ord. No. 49349 (1948). (In these footnotes the local income tax 
ordinances will be identified hereafter by reference to the name of the local 
unit after the ordinance citation has been given once.) 

Portsmouth Ord. No. 81 (1948) was repealed before it became effective. 
See note 5 supra. The City of Garfield Heights, Ohio, does not levy an income 
tax even though it is listed as a city which does levy such a tax in Tae Municr- 
paL Year Book 202 (International City Managers’ Association 1949). Letter to 
the writers from Joseph L. Zelazny, City solicitor of Garfield Heights, Ohio. 
dated Dec. 5, 1949. 

36 Louisville Ord. No. 112 (1948) as amended by Ord. No. 165 (1948) and 
by Ord. No. 6 (1949). 

37 St. Louis Ord. No. 44678 (1948). 
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come taxation.** A Portland, Oregon, ordinance levying a license tax 
akin to that of Louisville was defeated on referendum at the May 
1950 primary.*® A proposed amendment to the home rule charter of 
the City of Minneapolis, which, significantly enough, would have 
authorized a graduated income tax was lost by a tie vote in 
Council in 1948.*° 


Home Rute Power In On10—THE PREEMPTION DOCTRINE 


In Ohio we must look first to the home rule amendment of the 
state constitution as a possible source of municipal authority to 
impose income taxes. It is clear enough that so far as counties and 
other non-municipal types of local units are concerned there is no 
direct constitutional grant of power to levy taxes of this character 
and appropriate enabling legislation has not been enacted. 

It should be observed at once that the Ohio cases down to 1948 
have been very ably discussed in a previous number of this Journal 
by C. Emory Glander and Addison E. Dewey.*! They will be re- 
examined here only to the extent necessary to give the reader the 
general picture and to permit of expression of certain views, which 
differ from those of the authors of the previous article. 

Article XVIII of the Constitution of Ohio, popularly known as 
the municipal home rule amendment, by Section 3 confers upon 
municipalities “authority to exercise all powers of local self-gov- 
ernment and to adopt and enforce within their limits such local 
police, sanitary and other similar regulations, as are not in conflict 
with general laws.” While there is substantial basis, as an original 
matter, for interpreting the qualifying clause, which appears at the 
end of this Section, to modify both grants of power made by the 
Section,*? the settled interpretation is that the clause qualifies only 
the second grant of power.*® 

When the home rule amendment was adopted in 1912, there 
was already to be found in the constitution a provision command- 





88Mo. Rev. Strat. ANN., §§ 7780.4-7780.12 (Supp. 1949) constitutes express 
provision for St. Louis to levy its tax. The abortive tax levied under the 
St. Louis Charter provision was invalidated in Carter Carburetor Corp. v. 
St. Louis, 356 Mo. 646, 203 S.W. 2d 438 (1947). 

89 The [Portland] Oregonian, May 22, 1950, Sec. 2, Page 10, Col. 3, reports 
the final vote at 31,840 for and 85,241 against the propcsal. 

40 Letter to the writers from John F. Bonner, City Attorney of Minneapolis, 
Minnesota, dated December 9, 1949. 

41 Glander and Dewey, Municipal Taxation: A Study of the Pre-emption 
Doctrine, 9 Onto Sr. L. J. 72 (1948). 

42See the discussion of this matter in Fordham and Asher, Home Rule 
Powers in Theory ond Practice, 9 Onto Sr. L.J. 18, 23-25 (1948). 

43 See State ex rel. Arey v. Sherrill, 142 Ohio St. 574, 578-579, 53 N.E. 2d 
501, 504 (1944). 
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ing the General Assembly to restrict the power of municipalities 
to levy taxes, impose assessments, borrow money, contract debts 
and lend credit.** The draftsmen of Article XVIII evidently thought 
that the positive grants of power in Article XVIII might be deemed 
unaffected by the older restrictive provision, for they expressly 
wrote into the home rule amendment a Section 13 which author- 
izes the legislature to pass laws to limit the power of municipalities 
to levy taxes and incur debts for local purposes. If the mandate 
of the earlier restrictive provision had been expected to survive 
the adoption of Article XVIII, what would have been the occasion 
for including in Article XVIII a permissive section simply confer- 
ring power upon the General Assembly to limit municipal tax 
levies? This point has not been rationalized in the cases; it has 
simply been held, without explanation, that Article XVIII did not 
repeal by implication the earlier restrictive section.*® 

The first case in which the state supreme court was called up- 
on to decide whether municipalities have home rule power to levy 
non-property taxes reached the court in 1919.4* The question pre- 
sented was whether Cincinnati had authority to impose occupa- 
tional excises upon persons pursuing osteopathy and various other 
occupations. There was no similar state tax. The court upheld the 
levy. The opinion did not provide a clear explanation for the result. 
At one point it was broadly laid down that, apart from the provi- 
sions of Section 13 of Article XVIII, the home rule grant in Section 
3 of Article XVIII conferred upon municipalities as complete tax- 
ing power as the General Assembly had received under the broad 
grant of legislative power made by Section 1 of Article II of the 
Constitution. Here the court signfiicantly pointed out that the grant 
of all powers of local self-government would be an empty affair 
unless it embraced the power of taxation. A little further on, how- 
ever, the opinion intimates that the legislature might impliedly 
limit municipal taxing power by invading a particular field of tax- 
ation itself. The opinion closed with a pronouncement that unless 
and until the state itself invaded the field or expressly interdicted 
the exercise of the power, the authority of a municipality to utilize 
subjects of taxation as in that case must be upheld. Since the state 
had not imposed a tax on occupations the reference in the opinion 
to limitation by implication was obiter. It was unfortunate, however, 
that once having referred to it the court did not explain why the 
mere levy of a similar state tax would necessarily constitute a 





44 Onto Const. Art. XIII, § 6. 
45 State ex rel. Osborne v. Williams, 111 Ohio St. 400, 145 N.E. 542 (1924); 
Berry v. Columbus, 104 Ohio St. 607, 136 N.E. 824 (1922); State ex rel. Toledo 
v. Cooper, 97 Ohio St. 86, 119 NE. 253 (1917). 
46 State ex rel. Zielonka v. Carrel, 99 Ohio St. 220, 124 NE. 134 (1919). 
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limitation by implication upon municipal taxing power. 

It is not too clear whether the court was suggesting that the 
restriction by implication would be based on an interpretation of 
the state tax statute or would be explained as a limitation implicit 
in the very home rule grant of taxing power. The language used 
seems to be a little more suggestive of the former, although we are 
not told how it is that a state tax statute can be said to interdict 
municipal taxation when all it does as a matter of positive enact- 
ment is impose a state levy without any mention of municipal 
taxation. 

We find it very interesting that in the first case in which the 
incipient preemption doctrine was actually applied the supreme 
court did not proceed on the theory that the state tax law was to 
be interpreted as limiting municipal taxation, but embraced the 
theory that the taxing power conferred by the home rule grant 
simply did not extend to any field of taxation occupied by the 
state.*7 There was no mention of Section 6 of Article XIII or Sec- 
tion 13 of Article XVIII. The rationalization of the decision is 
largely embodied in the statement that the state should be deemed 
to have preempted the field “to the end that the sovereignty of the 
state may be superior to that of any of its subdivisions in a mat- 
ter so essential to that sovereignty as that of taxation.”** This, we 
suggest, is a highly vulnerable rationalization. It is by way of say- 
ing that the court is interposing to preserve state supremacy even 
though the legislature has two independent provisions of the con- 
stitution upon which it could draw to achieve that objective. Cer- 
tainly the legislature would not be without strings to its bow if 
either the mandate of Section 6 of Article XIII to “restrict” muni- 
cipal taxing power or the permissive authority of Section 13 of 
Article XVIII to “limit” municipal power to levy taxes is broad 
enough to enable the General Assembly substantially to forbid or 
interdict municipal taxation in this or that field. 


There has been little discussion of the content of the words 
“restrict” and “limit” as used in these provisions of the constitu- 
tion. It is clear enough that legislative control is not confined to 
ad valorem taxes. Property tax limitations are spelled out in the 
taxation article of the constitution.‘® It would be anomalous, more- 
over, to accord the express reference to “taxation” and “taxes” in 
the limitation sections a narrower application than the power to 
tax drawn from the general grant of home rule power. 





47 Cincinnati v. American Telephone and Telegraph Co., 112 Ohio St. 493, 
147 N_E. 806 (1925). 


48 Id. at 499, 147 NE. at 808. 
49 Onto Const. Art. XII, § 2. 
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Do the terms “restrict” and “limit” refer to the placing of ceil- 
ings on rates or amounts or do they embrace the idea of prohibition 
or exclusion? In the initial home rule non-property tax case the 
question was mentioned but there was, of course, no occasion for 
a judicial commitment on the point.5° The later cases simply take 
it for granted that the second meaning is the true one and offer no 
explanation. In ordinary usage both “restrict” and “limit” are rel- 
ative terms;®' here they are given an absolute quality. The Gen- 
eral Assembly on this basis may expressly deny any form of taxa- 
tion, with the possible exception of property levies, to a munici- 
pality. The logical extreme of this is the negation of home rule 
power to tax, since if the legislature may deny a city or village one 
form of taxation it may proscribe another. 


Hardly a month after the court embraced the theory that the 
concept of state preemption was an implicit limitation in the home 
rule grant,®? Section 13 of Article XVIII was invoked and limita- 
tion by implication applied.5* The City of Cambridge had imposed 
a “license fee” on the owner of a motor vehicle of one-fourth of the 
state excise tax and provided that the net proceeds be used for 
street maintenance. The state tax law required half of the receipts 
of the state tax to be returned to the municipality of origin for 
street repair purposes. It will, thus, be seen that there was present 
in this case the additional factor of state tax-sharing with munici- 
palities. Whether that makes a substantially stronger case for im- 
plying a limitation is a point which we shall reserve for the 
moment. What strikes us as especially noteworthy about the case 
is the carly and unexplained shift in theory. 

Questions were bound to arise as to whether an existing state 
tax actually covered the same area as a municipality proposed to 
occupy. It is easy to perceive that questions of this character are 
likely to iead us into an inquiry into the economic incidence of 
state and municipal taxes. This type of problem was first presented 
to the supreme court in 1931.54 The case, however, was one where 
legal form rather than economic burden governed. The state, of 


50 State ex rel. Zielonka v. Carrel, 99 Ohio St. 220, 228, 124 NE. 
134, 136 (1919). State ex rel. Toledo v. Cooper, 97 Ohio St. 86, 119 N.E. 253 
(1917) related to home rule power to levy property taxes; the Carrel case 
was the first involving non-property taxation under the Home Rule Amend- 
ment. 

51 Wesster’s INTERNATIONAL Dicrionary (2d Ed. 1948) defines “restrict” 
in part as follows: “1. To restrain within bounds; to limit; to confine; as, to 
restrict words to a particular meaning . . .” The same work defines “limit” in 
part as follows: “2. To apply a limit to, or set a limit or bounds for. . .” 

52 See note 47 supra. 

53 Firestone v. City of Cambridge, 113 Ohio St. 57, 148 NE. 470 (1925). 

54 Cincinnati v. Oil Works Co., 123 Ohio St. 448, 175 N.E. 699 (1931). 
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course, had a gasoline tax. The City of Cincinnati adopted an or- 
dinance imposing an occupational excise of $100 per year upon 
operators of gasoline filling stations in the city. The city insisted 
that the gasoline tax was actually imposed upon the consumer; it 
certainly was passed on to him in economic fact. The court, how- 
ever, interpreted the gasoline tax statute to impose the tax upon 
the seller, that is, the filling station operator, and it accordingly 
held that the state had preempted the field to the exclusion of the 
municipal tax. It will be seen that it was considered enough to 
establish peemption that the gasoline tax was technically imposed 
on the dealer, although it was obvious that he would pass it on to 
the consumer and that the city license covered activity beyond 
selling gasoline. Whether the dealer could effectively shift the bur- 
den of the municipal excise was an entirely different matter. The 
marked difference in the measure of the two taxes is obvious. 


Fifteen years later the court had before it a case in which the 
respective state and municipal taxes were clearly imposed on dif- 
ferent subjects of taxation and different taxpayers but the measure 
was substantially the same.®® The state sales tax expressly exempt- 
ed sales by public utilities of utility services and commodities but 
applied to their sales of merchandise and appliances. At the same 
time, the three per centum state tax on the gross receipts of public 
utilities excepted receipts from sales which were subject to the 
sales tax. In other words, those two state taxes were integrated. 
The City of Youngstown came along and adopted a tax ordinance 
which imposed a tax of two and one-half per centum on the net rate 
charged for natural gas, electrical energy, water and local tele- 
phone service and equipment furnished in the city. The ordinance 
required that the tax be added to the consumer’s bill and the 
amount collected along with the charges for service. The pertinent 
statutes provided that substantial portions of both the sales tax 
and gross receipts tax on public utilities be allocated to municipal- 
ities. Again the preemption doctrine prevailed and the municipality 
went empty-handed. The court was impressed by the legislative 
design to avoid “double taxation” of gross utility receipts, whether 
from crdinary utility service and commodities or from merchan- 
dise and appliances. This, it was thought, warranted the inference 
that the General Assembly was, by a combination of sales and gross 
receipts taxes, preempting the field. It was not considered neces- 
sary to explain that preemption occurred notwithstanding the fact 
that the sales tax was imposed on the consumer whereas the gross 
receipts tax was imposed upon the utility. It was apparently deemed 





55 Haefner v. City of Youngstown, 147 Ohio St. 58, 68 N. E. 2d 65 (1946). 
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enough that the taxes were “similar,” that each was measured by 
gross receipts. Nothing was said as to whether, as an economic fact, 
the gross receipts tax was passed on to the consumer. 

The Youngstown case*® did not clarify the preemption doctrine 
although it assuredly extended its application. About the only 
concession which had been made to municipal autonomy down to 
the time of that decision was a ruling, not previously mentioned 
herein, to the effect that a state charge imposed as an incident to a 
regulation under the police power and not to produce revenue for 
the support of government is not enough to constitute state pre- 
emption.*? Apart from this, it would appear that no matter how 
nominal a state tax it will be deemed automatically to exclude 
municipal taxation on the same person and technical tax bases, 
and even of municipal taxes not technically imposed on the same 
persons and subjects if they be measured by the same economic 
factors. Thus, in the Youngstown case, the state gross receipts tax 
was imposed on public utilities and the subject of the tax was the 
privilege of doing business; gross receipts were the measure of 
the tax. Under the city tax the consumer was the taxpayer and 
the privilege of buying and using utility service and commodities 
was the subject of the tax. The measure of the tax, however, was, 
in effect, the same as that employed in the state levy. 

If similarity in the measure of state and municipal taxes is to 
be enough to ground preemption that alone would serve to becloud 
municipal taxation of the income from intangibles since the state 
property tax on productive intangibles is measured by reference to 
their income yield.**® Yet, in theory at least, the state levy is clearly 
a property tax. 

The intangibles tax situation suggests another problem. Sup- 
pose, instead of covering a so-called field of taxation, whether 
heavily or lightly, the state merely camps on a part of the area as 
by taxing income from investments but not earned income. Should 
this be deemed to exclude local taxation of earned income? Surely 
“preemption” does not carry so far as to preclude the local levy. 

Messrs. Glander and Dewey’s study of the preemption doctrine 
led them to the conclusion that the decisions employing it have 





56 The Youngstown case referred to throughout this article is the case 
cited in note 55 supra. 

57 Loan Co. v. Carrel, 106 Ohio St. 43, 138 N. E. 364 (1922). 

58 Onto Gen. Cope §§ 5323, 5388, 5389. See Angell v. Toledo, 153 Ohio St. 
179, 186-187, 91 N.E. 2d 250, 253-254 (1950) (concurring opinion) for an able 
discussion of this problem by Taft, J. See, a Srupy or THE Tax AND REVENUE 
System or THe Srate or Onto anp Its PoxrricaL Susprvision 19-21 (Report of 
The Tax Commissioner of Ohio to The Governor and The 97th General 
Assembly 1947) for a summary of the state tax on intangible personal property. 
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been eminently correct.5® They were content to insist that the Gen- 
eral Assembly may by express provision permit municipal taxation 
in an area occupied by the state.®° It is not evident that there could 
be any serious question about the latter proposition. The preemp- 
tion doctrine itself, however, is another matter. What it does, we 
suggest, is turn the constitutional pattern around.*' The constitu- 
tion grants municipal taxing power subject to legislative limita- 
tion; the preemption doctrine denies municipalities access to all 
non-property forms of taxation employed by ithe state unless the 
legislature expressly opens the door to them. 

Both theories employed in the cases are vulnerable. It is not 
necessary to labor what has already been said about the implicit 
limitation theory, which is dedicated to the cause of maintaining 
state supremacy. The express legislative power of limitation ap- 
pears adequate for that purpose. This much may be added—while 
it is not lightly to be supposed that the people would give local 
units taxing power co-eval with that of the state government there 
is nothing in the nature of things to preclude their doing so. It is 
not to be forgotten that we are talking about a constitutional grant 
of municipal home rule. 

The other theory must be supported, if at all, as a matter of 
statutory interpretation, since it stems from the constitutional 
provisions empowering the legislature to limit municipal taxation. 
The legislature, let us say, imposes an admission tax in order to 
raise funds to meet current expenses of the state government. The 
statute makes no mention of municipal taxation. Certainly the prime 
concern is the positive objective of financing state business. On 
what basis can it realistically be said that the statute does more, 
that it is also a law to limit municipal taxation? What intrinsic or 
extrinsic aid to interpretation points toward such a secondary pur- 
pose? Raising state revenues is one thing, limiting municipal tax- 
ation to prevent abuse and effect coordination with the over-all 
revenue system of the state is another. It seems scarcely more far- 
fetched to say that here are two subjects which should be dealt 





59 Glander and Dewey, Municipal Taxation: A Study of the Pre-emption 
Doctrine, 9 Onto Sr. L.J. 72, 88, 89 (1948). 

69 Jd. at 89, 90. 

61 Professor Knight, one of the delegates to the Ohio Constitutional Con- 
vention of 1912 who contributed most to the content of the Home Rule Amend- 
ment, pointed out in the Convention that it was desired to reverse the rule 
that municipalities have only those powers granted by the legislature, so that 
by direct constitutional grant they would have the power to do things which 
were not denied to them. 2 ProceepiIncs AnD DespaTes, OnIO CONSTITUTIONAL 
ConvENTION 1433 (1912). For an analysis of the action of the Convention in 
regard to the Home Rule Amendment see Fordham and Asher, Home Rule 
Powers in Theory and Practice, 9 Onto Sr. L.J. 18, 19-24 (1948). 
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with by separate statutes in view of the single subject matter clause 
of the constitution,** than to interpret the hypothetical amusement 
tax statute to preclude a municipal amusement tax. 

A statute levying a tax goes into effect immediately and is not 
subject to referendum.** A law authorizing or limiting local taxa- 
tion is subject to referendum and cannot take effect until the expir- 
ation of 90 days after filing in the office of the Secretary of State.®* 
If a statute levying a state tax contained express provisions limit- 
ing local taxation would not the latter be subject to referendum?® 
If they would, does not the preemption doctrine have the effect of 
imposing immediate limitations on municipalities without fear of 
referendum—something that could not be done by express enact- 
ment? If there is any force in these points, they provide an addi- 
tional basis for questioning the preemption doctrine. 

The bugaboo of double taxation is not at all alarming. Is it 
double taxation, in the first place, for local, state and national gov- 
ernments to tap the same revenue source, each for its own pur- 
poses? The term will have more content if we confine it to cases 
where one government digs a second time into particular taxpayer 
pockets for the same purposes. Even if we choose to label concurrent 
state and local taxation of the same subject “double taxation” that 
does not, per se, confront us with legal questions. The same property 
may be subject to ad valorem taxation by a plethora of overlap- 
ping units of government. Almost equally commonplace is non- 
property taxation of a subject by a number of independent levying 
authorities. If, as a matter of policy, the General Assembly of Ohio 
should choose to minimize this sort of thing it would have the 
authority to do so, and that without benefit of the preemption 
doctrine. 

In the Youngstown case emphasis was laid upon the legislative 
intent to avoid double taxation of utility receipts. That there was a 
design to avoid simultaneous sales and gross receipts taxation by 
the state measured by the same gross receipts was evident. That is 
a substantial objective in itself. The fact that not a word was said 
about municipal taxation provides a much more compelling basis 
for cor.cluding that it was unaffected than the levy of integrated 
state taxes affords for determining that municipal taxation is 
banned. 

62OnI10 Const. Art. II, § 16. 

63 Onto Const. Art. II § 1d. 

64 State ex rel. Keller v. Forney, 108 Ohio St. 463, 141 N.E. 16 (1923). 

65 Onto Const. Art. II § 1g requires any initiative, supplementary or ref- 
erendum petition to be presented in such a manner that there may be a 
separate affirmative or negative note on each section. It is apparent that a 


difficult problem would be raised if an express limitation upon municipal 
taxation were placed in the same section which levies a tax. 
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Should the fact that a state tax law provides for sharing the 
tax revenues with municipalities be deemed to weight the scales 
in favor of preemption? Our answer is “No.” Consider certain 
variations in the tax-sharing pattern. Suppose the sharing was with 
counties or some other non-municipal type of local unit. The tax- 
sharing would add little, if any, force to the fact of a state levy 
since it would be without municipal relevance. Assume state allo- 
cation of receipts from a state tax to a particular muncipal purpose 
and that a municipality proposes to resort to a similar levy for 
a different purpose. It will be recalled that the situation ir the 
Cambridge case presented a municipal tax for the same purpose 
and it is of interest that the closing sentence of the opinion read: 
“No municipality has power to levy such a tax in addition to that 
levied by the state for similar purposes.”®* That was a stronger case 
because the General Assembly was making the state levy serve the 
particular municipal end in view. This, however, is not a very sat- 
isfying distinction. A municipality might obviate it by earmarking 
the proceeds of its tax for a different purpose and drawing more 
heavily on the general fund, if need be, to finance the object aided 
by the state levy. 

In brief, the problem of interpretation is more difficult where 
tax-sharing is involved, particularly where the allocation and a 
municipal levy are for the same purpose, but the case for preemp- 
tion is still not convincing. The legislature can, with relative ease, 
articulate a policy of limitation by express provision. Why is there 
not more reason to infer from silence a want of purpose to preempt 
the field than to imply from the state levy a policy not merely of 
limitation but of complete exclusion of municipalities from the 
field? 

The present preemption doctrine is a very blunt instrument. 
It operates to exclude a municipality from a particular tax field 
even where the state levy is nominal, where the state levy in law, 
but not economics, burdens the same class of persons and, at least 
in some cases, where the classes of taxpayers are legally different 
but either the measure or the economic incidence of state and muni- 
cipal levies are much the same. If, on the other hand, the courts 
were to leave the burden of correlating state and municipal taxes 
to the legislature the job could be done with deliberation and what- 
ever precision and refinements were deemed desirable. Affirmative 
measures by the municipalities would be calculated to prod the 
legislature into action defining the respective areas of state and 
municipal taxation. Under the preemption doctrine legislative in- 
ertia works against the municipalities; if they desire to impose 





66 Firestone v. Cambridge, 113 Ohio St. 57, 67, 148 NE. 470, 473 (1925). 
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levies similar to state taxes they must get what amounts to en- 
abling legislation. This is not home rule; it is traditional pre-1912 
legislative supremacy. 

The preemption doctrine is not realistic; it is not sensitive to 
the fact that all taxes are imposed on people and that government 
simply varies the incidence by its choices of tax subjects and meas- 
ures. Thus, the adoption of property tax limitations is calculated to 
redistribute the burden on us taxpayers but can hardly be relied 
upon to keep down public expenditure. To say that a municipal- 
ity may not act because the state has invaded the field is to explain 
a result by resort to what is anything but a clearly-defined idea. 
Taxation is a pretty arbitrary business at best. Are we not delud- 
ing ourselves to talk in tones of finality about a given tax preempt- 
ing a field of taxation when what it does is seize upon a particular 
human relationship or pattern of relationships as a funnel through 
which to draw revenue from persons? 

We come now to the contention that the constitution preempts 
the income tax field for the state and, thus, municipal income tax- 
ation is entirely excluded without regard to whether the state has 
levied an income tax. It is necessary to look to the constitutional 
background. 

There can be little doubt that the General Assembly had the 
power to levy an income tax under the Constitution of 1851. The 
broad grant of legislative power made by Section 1 of Article II 
renders true of Ohio the familiar theory that state legislative pow- 
er is plenary except as limited. What, then, was the occasion for 
the 1912 amendments which expressly authorized the taxing of in- 
heritances and incomes?*? Doubtless, the explanation is that it was 
thought necessary to amend the constitution in order to empower 
the legislature to levy graduated inheritance and income taxes. In 
1895 the Ohio Supreme Court had held invalid an inheritance tax 
law which taxed estates of larger value at higher rates on the entire 
valuation than smaller ones.** The act was considered in conflict 
with the equal protection clause of Section 2 of Article I of the Con- 
stitution. While the crude form of graduation employed was a far 
cry from making the rates progressively higher upon higher brackets 
of the tax base and, thus, taxing all corresponding brackets 
alike, the case seems to have caused concern about the permissi- 
bility of any type of graduation. 

The 1912 amendments did not, however, stop with authorizing 
graduation. They proceeded to require that at least half of state 
income and inheritance tax proceeds be returned “to the county, 
school district, city, village, or township in which said income or 


67 On1o Const. Art. XII, §§ 7, 8. 
68 State ex rel. Schwartz v. Ferris, 53 Ohio St. 314, 41 N.E. 579 (1895). 
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inheritance tax originates, or to any of the same, as may be provided 
by law.’’®® What effect, if any, does this allocation provision have up- 
on municipal taxing power? The journal of the constitutional con- 
vention does not record any reference to the point or any discus- 
sion, for that matter, of the provision. A separate section authoriz- 
ing state excise, franchise and severance taxes, also added in 1912, 
does not require sharing with local units. 

In the opinion in, State ex rel. Zielonka v. Carrel,” the initial 
case upholding home rule power to tax, there was a dictum that by 
implication from the allocation clause municipalities are clearly 
without power to levy an income or inheritance tax. No further 
rationalization was offered. The supposed implication is by no 
means clear to us. The matter can be put this way—the people have 
said to their representatives in the legislature: “you may impose 
income and inheritance taxes and graduate the rates but if you do 
so you must share the proceeds with local governments.” The tax- 
sharing feature is, in terms, simply a limitation upon state taxation. 
The delegates, as has already been noted, chose to deal expressly 
and in a more appropriate place with the subject of municipal tax 
limitation. 


It is significant that the tax-sharing clause does not require 
sharing with municipalities. The clause, in effect, tells the legisla- 
ture it may share with counties, for example, to the exclusion of 
municipalities located within their boundaries. Are we to say that 
since the legislature might or might not, entirely at its discretion, 
share with municipalities, the clause must be read as a limitation 
upon the home rule grant of municipal taxing power? 

What has been said thus far with respect to the Ohio problem 
was written prior to the decision of the Supreme Court of Ohio in 
Angell v. The City of Toledo,*' announced on March 8, 1950, in 
which the Toledo tax on earned income was upheld. Mr. Angell, 
who resided in the county outside the corporate limits of Toledo, 
was employe in Toledo.** He sought to enjoin enforcement of the 
tax. The primary question in the case was whether Toledo had 
authority to provide for the imposition of an income tax on earned 


69 Onto Const. Art. XII, § 9. 
70 99 Ohio St. 220, 228, 124 NE. 134, 136 (1919). 

71153 Ohio St. 179, 91 N.E. 2d 250 (1950). 

72 The court pointed out that the ordinance was in effect when the plaintiff 
commenced his employment in Toledo and concluded that therefore, plaintiff's 
contract of employment was not impaired. The contract clause objection does 
not strike us as formidable in any case. A contract is conditioned by existing 
power to tax, just as is property ownership. Collection at the source does not 
obscure this basic idea; it is hardly a difference of substance that the taxing 
authority does not wait for one to have his wage envelope in hand before 
exacting tribute. 











1950 | LOCAL INCOME TAXATION 235 


income. The majority opinion, written by Judge Turner, took note 
at the outset that the power of the General Assembly, unlike that 
of the Federal Congress, is plenary except as limited. The grant of 
home rule powers to municipalities did, in effect, limit state sov- 
ereignty to the extent of the sovereign authority conferred upon 
municipalities. The court recognized that the power so conferred 
upon municipalities embraced the power to raise revenue. 

The opinion does not attempt extended rationalization in re- 
jecting the contention that the income tax provisions of the consti- 
tution operated per se to preempt the field. Judge Turner simply 
dismissed the dictum in the Carrel case as obiter, pointing out that 
if the legislature enacted an income tax it would have to do so 
within the restrictions of Sections 8 and 9 of Article XII of the 
constitution and reiterated the doctrine of statutory preemption by 
saying that a municipality could levy an income tax in the absence 
of a state levy preempting the field. There was obviously no occa- 
sion to re-examine the statutory preemption doctrine. 

It is significant that Judge Taft thought it necessary to write 
a separate opinion™® in the Angell case to make it clear that statu- 
tory preemption was not involved. The second paragraph of the 
syllabus laid it down categorically that the state had not preempted 
the field of income taxation authorized by Sections 8 and 9 of Article 
XII of the constitution and that the General Assembly had not, 
under authority of Section 13 of Article XVIII or Section 6 of 
Article XIII of the constitution, passed any law limiting muni- 
cipal power to levy and collect income taxes. All that it was neces- 
sary to determine was that the legislature had not acted in such a 
way as to deny to a municipality power to levy the Toledo type of 
income tax on earned income. While Judge Taft was careful to say 
that state occupation of a small part of a field of taxation does not 
necessarily indicate a design to exclude municipalities from the 
rest of it, he wanted to make it clear that the case had no real 
bearing on the question whether the legislature had preempted 
parts of the income taxation field by, for example, adopting a state 
excise tax, a state franchise tax and a state intangibles tax. Even 
if the Toledo tax had overlapped such state levies, Mr. Angell did 
not have standing to assert the invalidity of the Toledo tax on that 
account since there was no preemption so far as earned income 
was concerned and the ordinance would not stand or fall as a unit 
because the court would give effect to the separability clause. 

The separate opinion of Judge Taft serves to point up afresh 
some of the difficulties of the preemption doctrine already discuss- 
ed in this paper. He was quite understandably accepting the 





73 See Angell v. Toledo, 153 Ohio St. 179, 186, 91 N.E. 2d 250, 253 (1950). 








236 OHIO STATE LAW JOURNAL [1950 


doctrine as gospel. The very matters with which he was concerned 
in his opinion, however, emphasize to us the unsatisfactory char- 
acter of this doctrine as a device for marking out respective areas 
of state and municipal taxation. 


At the came time that the city fathers of Toledo received the 
glad tidings about their income tax the Dayton commissioners 
heard the bleak word that their income levy had been invalidated 
for want of electoral approval.7* In 1945 the voters had added a 
Section 171 to the Dayton charter, the heading or guide line of 
which reads as follows: “Limitation of the total tax rate which may 
be levied without a vote of the people for all of the purposes of the 
municipality.” The first six paragraphs of the section, true to the 
heading, relate unmistakably to ad valorem taxes and to no other 
kind of levy. They deal with ad valorem tax rates in terms of mill- 
age and control the use of the over-all maximum millage for debt 
service, permanent improvements and general fund purposes. The 
seventh paragraph reads: 


Unless authorized and approved by a vote of the elec- 
tors conformably with the general laws of this State, the 
City Commission shall levy no tax outside of the limita- 
tions set forth in this Section. Provided, however, that the 
City Commission shall annually levy, to the extent neces- 
sary, outside the limitations provided in this Charter and 
by general law a sufficient sum to pay the interest, sinking 
fund and retirement charges on all bonds and notes of the 
City of Dayton heretofore or hereafter lawfully issued, 


the tax for which by general law or by this Charter has 

been or shall be authorized to be levied outside of tax 

limitations. 

In a brief per curiam opinion the court expressed doubt as to 
whether the first sentence of this paragraph related solely to ad 
valorem taxation. The doubt was resolved against the income tax 
ordinance largely in reliance upon the rule that tax laws are to be 
strictly constructed against the levying authority. Actually, the 
only thing in all of the eight paragraphs of Section 171 to afford 
support for this conclusion is the absence of the modifying word 
“ad valorem” before “tax” in the first sentence of the quoted par- 
agraph. That sentence, however, is hardly less clear without them. 
All that went before related to ad valorem tax limitations and the 
provision under scrutiny forbids a tax outside those limitations 
unless approved by a vote of the people. The only kind of tax with 
respect to which limitations of that character have any relevance 
is an ad valorem levy; it would be incongruous to speak of levying 
an income, admissions or occupational license tax, for example, 





74 Zimmer v. Hagerman, 153 Ohio St. 187, 91 N.E. 2d 254 (1950). 
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“outside of” ad valorem tax limits. It is apparent that Section 171, 
and particularly its seventh paragraph, was drawn with an eye to 
the restrictions upon ad valorem taxation set out in Section 2 of 
Article XII of the constitution. Finally, the proviso in the seventh 
paragraph of Section 171 is addressed to ad valorem taxes to pro- 
vide for debt service. 

In sum, the doubt which troubled the court is so fully dispelled 
by the context that, to use the familiar parlance of statutory inter- 
pretation, the section was free from ambiguity in this respect.”® 
The governing body of the city is left in the unhappy position of 
being unable to impose any tax whatever, other than ad valorem, 
without electoral approval. A referendum is compulsory, not mere- 
ly voluntary or optional. On May 23, 1950, Dayton voters approved 
an income tax substantially the same as the original Dayton levy. 


STaTE PREEMPTION IN PENNSYLVANIA 


In Pennsylvania the concept of preemption has been written 
expressly into the Sterling Act and Act No. 481 of 1947. The orig- 
inal statute in each case ordained that the local authorities to 
which they pertain should not have authority to levy and collect 
any tax on a privilege, transaction, subject or occupation or per- 
sonal property which was then or might thereafter become sub- 
ject to a state tax or license fee.”* 

So long as Pennsylvania local units acting under one or the 
other of these two statutes confined their income levies to earned 
income, they did not run afoul state preemption. In December 1949, 
however, the City of Philadelphia so amended its income tax or- 
dinance as to provide for taxation of non-earned income from any 
source whatsoever which was within the legal power of the city to 
tax.77 It was broad enough to apply to corporations as well as 
individuals. 

In February 1950 two suits were entertained in the original 
jurisdiction of the state supreme court, the object of which was to 





75 While this is not the place to undertake a critical evaluation of rules of 
interpretation in the nature of presumptions, it is hardly amiss to stress that 
those rules are, at best, but court-made aids to interpretation which, if used 
unimaginatively, may obscure instead of reveal statutory meaning. It is not 
convincing simply to invoke such a rule without careful analysis of the 
language of the charter provision in relation to its purpose. To illustrate, the 
guide line of the provision was a part of the proposal approved by the voters 
as a charter amendment. Thus, it should have been considered in attempting 
to resolve the asserted ambiguity. See Fordham and Leach, Interpretation of 
Statutes in Derogation of the Common Law, 3 Vann. L. Rev. 438 (1950). 

76 Pa. Srat. ANN. tit. 53 § 4613 (Supp. 1949) (the “Sterling Act”); Act 
481 of 1947 § 1, Pamphlet Laws 1145. 

77 Philadelphia Ordinance approved Dec. 9, 1949. 
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enjoin enforcement of the ordinance.** One suit was brought by an 
individual and his wife and the other by a corporation. A number 
of parties were allowed to join in the attack upon the ordinance by 
intervention. It was urged that the ordinance was not valid as to 
various classes of income and in every instance the court sustained 
the attack. The general theory upon which the court proceeded was 
that the Sterling Act banned municipal taxation of a “thing” or 
“subject” taxed by the state. It should be particularly noted that 
the emphasis was upon the “subject” of a tax. 

The individual plaintiffs received dividends from domestic 
corporations which paid a state capital stock tax and from foreign 
corporations which paid a franchise tax. To sustain the conclusion 
that the income and corporate taxes were imposed upon the same 
subject the court treated the capital stock tax as, at once, a levy 
on corporate property and on the stock in the hands of shareholders 
and the income tax as an imposition on the property producing the 
income, that is, the stock. The franchise tax was placed on a foot- 
ing with the capital stock levy. It was declared that when a cor- 
poration pays dividends out of the property on which the capital 
stock tax has been paid the city may not tax the dividend income 
to the stockholders because it would be taxing the same subject as 
the state had taxed. One can understand a line of thought which 
treats corporate income in a broad sense as corporate property, 
but the way the court finds identity of subject here is to say that 
the city was, in effect, taxing the stock of the stockholders. The 
opinion does not suggest that the city was taxing corporate prop- 
erty. 

We run into this same confusion in connection with the next class 
of income which was involved in the case. The individual plaintiffs 
had received income from corporations which paid the state excise 
tax measured by their net income. The court insisted that it would 
look to reality rather than to the label “excise.” It had no better 
explanation, however, for determining that the municipality could 
not tax the income than to say that the state excise was paid out 
of corporate property and would become a preferred lien on that 
property if not paid when due. It is far from clear what this dem- 
onstrates since any tax on a corporation is paid out of some kind 
of corporate property. The question remains whether, as in the case 
of the capital stock tax, the city was taxing the same subject when 
it taxed an individual’s income from stock and the state imposed 
an excise on the privilege of doing business and used corporate net 
income as the measure of the tax. 


When it came to the income of the individual plaintiffs from 





78 Murray v. Philadelphia, 71 A. 2d 280 (Pa. 1950) (two cases). 
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real estate, there was no basis for invoking preemption; the state 
had not levied a property tax. The city lost just the same. The ex- 
planation was that the income tax was, in effect, a tax on the real 
estate itself and the state had by separate enactment made provi- 
sion for local taxation of property. The court cited the largely dis- 
credited Pollock’® case for the proposition that the tax on the in- 
come from land is a tax on the land itself. It took no note of the 
Federal Supreme Court's repudiation, in 1937, of the notion that to 
tax income is the same as taxing the source. In New York ex rel. 
Cohn v. Graves the Court sustained the application of a New York 
income tax to rents received by residents from out-of-state real 
property.*® Harlan F. Stone, perhaps our greatest tax judge, wrote 
the majority opinion. The following passage is particularly per- 
tinent: 

“Neither analysis of the two types of taxes, nor consideration of 
the bases upon which the power to impose them rests, supports 
the contention that a tax on income is a tax on the land which 
produces it. The incidence of a tax on income differs from that of 
a tax on property.”*! Yet the Pennsylvania court insists that it is a 
principle of economics that a tax on income produced by property 
is a tax on the property itself. The court carried this thought to the 
point of declaring that even if the Sterling Act purported to author- 
ize such a levy it would be unconstitutional as a violation of the 
uniformity requirement of the state constitution.*? 


GRADUATION OF RATES 


In the two leading local income tax states, Ohio and Pennsy]l- 
vania, there are legal clouds over progressive levies. The Pennsyl- 
vania constitutional requirement of uniformity of taxation is not, 
as in most states, confined to ad valorem taxation, but applies to 
“all taxes,” including local income levies. The state supreme court 
invalidated the $1,000 personal exemption under the original Phil- 
adelphia ordinance on this ground.** This bears scant promise that 
the court would sustain graduated levies. 

We have already seen that an old Ohio case, invoking the equal 
protection clause of the state constitution, was deemed to call for 





79 Pollock v. Farmers Loan & Trust Co., 157 U. S. 429, 158 U. S. 691 (rehear- 
ing 1895). 

80 300 U.S. 308 (1937). Counsel for the city in the second Murray case 
were at pains to point up the Cohn case to the court. Brief for Defendants, 
pp. 9, 14, Reply Brief for Defendants, p. 7, Murray v. Philadelphia, 71 A. 2d 280 
(Pa. 1950). 

81300 U.S. 308 at 314. 

82 Murray v. Philadelphia, 71 A. 2d 280, 287 (Pa. 1950). 

83 Butcher v. Philadelphia, 333 Pa. 497, 6 A. 2d 298 (1938). 
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constitutional amendments in 1912 to permit the legislature to levy 
graduated inheritance and income taxes.** Since these amendments 
apply only to state levies and since municipalities have no specific 
constitutional grant of power to levy any sort of income tax, there 
remains a question as to whether they can impose progressive 
rates. It is elementary that the equal protction clause of the Four- 
teenth Amendment does not preclude graduated state income tax 
levies. It is not evident why the Ohio provision should be interpreted 
todoso. Were graduated taxation in its modern guise of different 
rates for different brackets of income now put to the judicial test the 
old case should be overruled or distinguished. 


PERSONS AND INCOME SUBJECT TO THE TAX 


Individuals 


RESIDENTS AND Non-RESIDENTS. One of the principal reasons 
for resort to income taxation is to compel the “daylight citizen” to 
pay toward the support of those services and that protection which 
he enjoys in the locality where he is employed. Even if an income 
tax is adopted for other reasons, the revenue possibilities of taxing 
those non-residents who are employed or engaged in business or 
professional activity within the city are immediately apparent. All 
of the municipal income tax measures examined in the preparation 
of this paper tax the income of non-residents as well as residents.*® 

That a local unit of government may be given jurisdiction to 
tax its own residents is too clear to require extended comment. If 
its authorization is sufficiently broad, the local unit may use as a 
tax base all of the income earned by its residents without regard to 
the place where it is earned. With the exception of the Louisville, 
Kentucky, “occupation” tax all of the local income taxes studied 
do so impose the tax upon their residents as such.®* In the case of 
a general function local unit, an adequate tax nexus between the 
taxing unit and the taxpayer is clearly present. The resident tax- 
payer has available for his use the “benefits” and “protection” pro- 
vided by the local unit. In return the local unit may require finan- 
cial support by taxation. 

A local unit in levying a tax on the income of non-residents is 
in a position analogous to that of a state taxing the income of non- 





84 See note 68 supra. 

85 School districts in Pennsylvania, however, are on a different footing. 
Act 481 of 1947, § 1A5 as amended by Act 246 of 1949, Pa. Srar. ANn. tit. 53, 
§ 2015.1 (Supp. 1949) specifically prohibits school districts from levying income 
taxes on the salaries or other income of non-residents. 

86 Louisville Ord. § 1 imposes the tax only on those who are “engaged in 
an occupation, trade, profession, or other activity in the City.” 
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residents and must stay within the limits of Fourteenth Amend- 
ment due process of law which are applicable to the states.** State 
taxation of this character is a commonplace. 

In the recent landmark case, Angell v. Toledo,** the Supreme 
Court of Ohio upheld the validity of the Toledo earnings tax as 
applied to a salary earned in the city by a non-resident. The court 
readily concluded that there was jurisdiction to tax the non-resi- 
dent’s earnings within the city because the municipality had ren- 
dered benefits in the form of a place to work and protection for the 
non-resident. Wisconsin v. Penney Co.,°® which was cited in the 
opinion, supports the result but actually goes well beyond the facts 
presented in the Angell case. The Penny case dealt with a Wiscon- 
sin tax “for the privilege of declaring and receiving dividends, out 
of income derived from property located and business transacted” 
in Wisconsin;*°® the dividends involved were actually declared by a 
Delaware corporation at its principal office in New York and the 
stockholders may or may not have been residents of Wisconsin. 
The Court held that the levy was, in effect, an income tax on earn- 
ings within Wisconsin and that the granting of the privilege of 
doing business to the foreign corporation supported the tax on the 
income earned from the business.*! It is to be noted, as emphasized 
in the dissenting opinion,®? that the formal subject of the tax was 
an out-of-state transaction and if the levy was to be regarded as a 
tax on income it amounted to an impost on non-resident stock- 
holders. . 

The Philadelphia income tax is applied to all wages, salaries 
or compensation for work done or services performed in the city.®* 
If a non-resident is paid on a unitary basis for business transacted 
or work done partly in and partly outside the city the taxable 
amount is the portion of the total compensation that the “in-city” 
business done or days worked bears to the total.®* It is not consid- 





87 Thus, in Milwaukee County v. White Co., 296 U. S. 268 (1935), the 
plaintiff was simply treated as though it were the state. 

A state income tax on non-residents must be non-discriminatory and 
cannot deprive them of exemptions equivalent to those allowed residents 
though it may limit the deductions of non-residents to those occurring within 
the state. Travis v. Yale & Towne Mfg. Co., 252 U. S. 60 (1920); Shaffer v. 
Carter, 252 U. S. 37 (1920). 

88 See note 71 supra. 

89 311 U. S. 435 (1940). 

90 Wis. Laws 1935, c. 505, § 3 as amended by Wis. Laws 1935, c. 552. 

91 311 U.S. 435 at 444, 445. 

9@ 311 U. S. 435, 446 (dissenting opinion). 

98 Philadelphia Ord. § 2 as amended. 

%4 Philadelphia Income Tax. Regs. Art. II-2. (In these footnotes the local 
income tax regulations will be identified hereafter by reference to the name 
of the local unit.) 
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ered practicable to insist on strict application of the pro rata rule 
in all cases. For example, where the non-resident simply comes to 
town to report and get instructions or is employed on a train which 
regularly passes through the city and his services performed with- 
in the city are incidental to those performed without the city, he is 
not treated as engaged in a taxable activity within the city.®® 

The taxability of earnings of a non-resident of Philadelphia 
was first clearly determined in Kiker v. Philadelphia.®® Plaintiff, a 
resident of New Jersey who worked in the Philadelphia Navy Yard 
and commuted by boat on the Delaware without going through 
Philadelphia proper, asked that enforcement of the ordinance against 
him be restrained. The Navy Yard is on League Island, which 
is within the city limits. Among other things Kiker contended that 
he received no protection or benefit from the city. In upholding the 
tax as applied to non-residents, the court stated that the recession 
by Congress to the state of power to tax in the Navy Yard area*’ 
carried with it the obligation to make available the usual services 
provided by the municipality to residents and citizens. This poten- 
tial benefit was considered enough to support taxing jurisdiction 
even though the city did not actually provide governmental ser- 
vices on the island. The court judicially noticed, moreover, that the 
city cut ice in the Delaware and thus enabled plaintiff to go to 
work by boat in the winter! 

Prior to the 1949 Amendments to Pennsylvania Act 481, school 
districts taxed the income of non-residents which was earned with- 
in their boundaries and no judicial difficulty was encountered. It 
was clearly implied in the then credit provisions of the statute®*® 
that school districts could tax the income of non-residents earned 
within their boundaries. A school district is an ad hoc unit per- 
forming a single function. Does benefit exist if the taxpayer is a 
non-resident and his children go to school elsewhere? Obviously 
general benefits are enough; a resident might be a confirmed 
bachelor. Is it not true, moreover, that one derives general benefits 
from the promotion of literacy, if not erudition, in the community 
where he works? 





95 Id. at Art. II-2 (a). 

96 346 Pa. 624, 31 A. 2d 289 cert. denied, 320 U. S. 741 (1943). In Guerra v. 
Philadelphia, 30 F. Supp. 791 (E.D. Pa. 1940) a resident of New Jersey who 
was employed in Philadelphia raised the question of applicability of the tax 
to non-residents by asking an injunction against the enforcement of the tax. 
The court refused to examine the question saying that the jurisdictional amount 
was not present and that the existence of a plain, speedy, and efficient remedy 
in the Pennsylvania courts also prevented it from taking jurisdiction. 

9754 Srar. 1059 (1940) as reenacted by 61 Srar. 641 (1947), 4 U.S.C. 106 
(1949). 

98 Act 481 of 1947 § 5. 
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Where the non-residents reside in another state there may well 
be special problems of enforcement in cases where the tax cannot 
be collected at the source. For example, where the impact of the tax 
is on business profits the taxing local unit may have occasion to sue 
for the tax in the state of residence. The judicial disposition against 
enforcing foreign revenue laws renders it advisable to obtain 
judgment in the mother state of the taxing unit, if jurisdiction of 
the taxpayer can be had and, then, rely on the full faith and credit 
clause in suing on the judgment in the state of residence.®® 


The Toledo ordinance took the lead in spelling out a formula 
for allocating earned net profits of non-residents.'°’ This is the for- 
mula: First compute the percentage of (1) the value of the tax- 
payer’s corporeal property in Toledo to that of all his corporeal 
property, (2) the taxpayer’s gross receipts from sales made and 
work done in Toledo to his total and (3) of his non-executive pay- 
roll for employees in the city to the total. Then, determine the av- 
erage of these percentages. The result is the percentage figure to 
use in allocating net income to Toledo. The formula is permissive; 
the Board of Review established by the ordinance may substitute 
other factors where the formula would not produce a just and 
equitable result. Several other cities have borrowed this device,'”! 
but Columbus, St, Louis and Youngstown use it only where the 
records of the taxpayer do not show what net income is reasonably 
attributable to business or other activity in the city.'°? 


Earnep Income. (a) Regular employment—wages and salaries. 
Many laymen and some lawyers on first encountering a local in- 
come tax will almost automatically think of it in terms of the pro- 
gressive and graduated Federal Income Tax with which they are 
already familiar. The local income taxes which have been levied 
in this country in the wake of the Philadelphia experiment bear 
little similarity to the Federal Tax except that they may also be 
classified as income taxes. Local income taxation, in fact, follows 
a markedly uniform pattern of flat rates without substantial ex- 
emptions or, in the case of salaries and wages, even of deductions. 


The local income taxes have uniformly imposed the tax rate 
on the gross income from wages and salaries on the net income 





99 In Milwaukee County v. White Co., 296 U. S. 268 (1935), the Court 
stressed the difference between an original action and a cause of action based 
on a judgment. 

100 Toledo Ord. § 3. 

101 See, e.g., the following ordinances which use substantially similar 
formulas: Dayton Ord. § 2; Louisville Ord. § 2 (only two factors are used in 
the Louisville formula); Warren Ord. § 2. 

102 Columbus Ord. § 2; St. Louis Ord. § 3; Youngstown Ord. § 2. 
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from business activities.1°? This distinction between the taxation 
of employees and the taxation of business profits has been upheld 
as reasonable classification, usually on the basis that business 
profits are uncertain.!°* It would seem that the classification could 
be more persuasively supported on the ground that, in a rough 
sense, gross wages and salaries are net income, whereas the gross 
income of a business or profession is likely to be substantially off- 
set by expenses incurred in producing it. The Philadelphia Income 
Tax regulations make detailed provision for the taxation of those 
who receive wages, salaries, commissions and other income arising 
out of an employment relation. Bonuses and incentive payments 
are treated as taxable income.!”* 

The Philadelphia Regulations formerly classified marriage 
fees and other monies received by clerics for religious services as 
income from a profession.!°* This was successfully attacked by a 
Roman Catholic priest. Under the canons of his church he could 
not exact a charge for such services but was free to receive offer- 
ings. The Superior Court, two judges dissenting, ruled that the 
offerings were gratuities and not “earned income” within the 
meaning of the ordinance.!°? The dissenting opinion’®* was, we 
believe, on sounder ground; the dissenters said the nub of the mat- 
ter was whether the transfer was made for services rendered, The 
tip has become a characteristic American institution. Quite com- 
monly the person who receives the pourboire is not in a position 
to exact it, but that it is compensation for service is hardly debat- 
able.1°° 

Disability and accident benefits are treated as income only 
where the employee has an enforceable right to receive the bene- 
fits.11° Because of the unusual method of contracting for the ser- 
vices of professional musicians special provision has been made 
which requires the purchaser of the music to withhold the taxes of 





103 See, e.g., Philadelphia Ord. § 2. The amendments to § 2 of the ordinance 
have retained the basic classification. 

104 See, e.g., Louisville v. Sebree, 308 Ky. 420, 214 S.W. 2d 248 (1948); 
Dole v. Philadelphia, 337 Pa. 375, 11 A. 2d 163 (1940). 

105 Philadelphia Regs., Art. II-1 (a) & (b). 

106 Philadelphia Income Tax Reg. promulgated Nov. 2, 1940. 

107 Ross v. Philadelphia, 149 Pa. Super. 33, 25 A. 2d 834 (1942). 

108 Td. at 41, 25 A. 2d at 835 (dissenting opinion). 

109 Some municipalities have specifically included tips as earned income. 
See, e.g., Philadelphia Regs. Art. II-1 (e); Columbus Regs. Art. II-1 A (e); 
Dayton Regs. Art. II-4-2 (e); Louisville License Fee Regs. Art. II-1, $1, e, 1 
(a); Springfield Regs. §II-1 F (1); Toledo Regs. Art. II-1 (e); Warren Regs. 
Art. II-1 (e); Youngstown Regs. Art. II-1 (e). And some have refused to 
follow the logic of the Pennsylvania court and continue to include marriage and 
similar fees as earned income. See, e.g., Warren Regs. Art. II-1 (d). 

110 Philadelphia Regs. Art. II-1 (e) (2). 
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the musicians except in the case of “name bands,” where the leader 
or owner is made responsible for withholding.'"! Full time life in- 
surance agents are taxed on all commissions received from policies 
placed with the company with which the agent has a full time 
employment status.’!2 Part time insurance agents and general in- 
surance agents, who are residents, are taxed on all commissions 
received.'!* Their non-resident fellows are taxed on commissions 
received on policies sold to residents and on those sold to non-resi- 
dents if they, the agents, conduct their business in Philadelphia 
offices and do not maintain outside offices for sales of policies to 
non-residents and the keeping of records on them.?"* 

(b) Self-employment. We have already seen that employees 
and the self-employed are separately classified for local income 
tax purposes and that the latter are taxed on net profits of “busi- 
nesses, professions or other activities.”!!> In this second category 
one might expect to find, along with business and professional 
people generally, independent contractors,!!* professional fidu- 
ciaries'!* and persons who buy and sell real property or securities 
as a business or are in the business of owning and operating or 
simply managing such properties.’1* The line between administer- 
ing or managing one’s own investments as good husbandry in per- 
sonal affairs and being in the business of property ownership and 
management is not sharply defined. The Philadelphia regulations 
treat operation of loft buildings, apartment hotels, hotel buildings, 
office buildings and similar structures, as well as apartment houses 
over three stories in height, unequivocally as taxable activities. In 
the case of lesser dwelling structures the regulations permit con- 
sideration, in determining “business activity vel non,” of the num- 
ber of properties operated, the employment of labor in the opera- 
tion and the ratio of income of the properties to all other income of 
the owner or person for whom the properties are operated.'!® The 
regulations declare the buying and selling of securities a taxable 
activity where the transactions “are not isolated and few, but are 
extended so as to constitute an activity.”?° 

In two cases decided in January, 1950, the Supreme Court of 





111 Jd, at Art. II-1 (f). 

112 Jd, at Art. II-1 (g), § II. 

113 Jd. at Art. II-1 (g), § D1. 

114 Jd. at Art. II-1 (g), §§ I and II. 

115 Philadelphia Ord. § 2 as amended. 

116 Philadelphia Regs. Art. II-3 (d) 3. 

117 Td. at Art. II-3 (d) 2. 

118 It is evident that the business of buying and selling realty is a taxable 
business activity within the meaning of Philadelphia Regs. Art. II-3. 

119 Philadelphia Regs. Art. II-3 (b) 3. 

120 Id. at Art. II-3 (d) 1. 
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Pennsylvania determined that the investment operations of a law- 
yer’?! and a retired businessman!*? were not taxable activities un- 
der the Philadelphia ordinance. The lawyer employed real estate 
agents to conduct his real estate transactions for him. This in- 
cluded original purchase and sale, repairs, insurance and rentals. 
His real estate holdings were very substantial. No structure ex- 
ceeded three stories. He provided electricity to certain properties 
and janitor service to another and that was all. The retired busi- 
nessman owned two buildings, each of three stories. He furnished 
no services; all he did was collect rents, pay taxes and maintain in- 
surance. Both dealt some in securities through brokers but the 
layman was far more active — he averaged ten purchases and 
eleven sales a year but these included, as separate items, sales 
executed at different times pursuant to a single order and purchases 
and sales in connection with the receipt and disposal of stock rights, 
stock dividends and securities redeemed. The conclusion in both 
cases was that the tax did not apply because only unearned income 
on investments was involved. This was achieved without invalidat- 
ing the somewhat flexible regulation as to real estate.'** Nor did 
the court expressly impeach the securities transactions regulation 
although it declared the regulation’s use of “activity” inconsistent 
with the ordinance.!** 


Some years before the Pennsylvania Court had upheld the 
application of the tax to the net profits of a corporate trustee en- 
gaged in operating real estate as a mortgagee in possession or as 
owner protecting trust assets pending litigation.'*® It appeared 
from the trustee’s own illustrations of its operations that it fur- 
nished services consisting of labor, light, heat, power or supervision. 


As recently as February, 1950, the Pennsylvania court has 
invalidated, so far as pertinent here, a December, 1949, amend- 
ment to the Philadelphia ordinance which was clearly broad enough 
to reach simple investment income.'*® We have already ventured 
to criticize that tribunal’s view that a tax on income is a tax on 
the source.'*7 Obviously, if a tax on the income of realty is a 


121 Breitinger v. Philadelphia, 363 Pa. 512, 70 A. 2d 640 (1950). 
122 Murray v. Philadelphia, 363 Pa. 524, 70 A. 2d 647 (1950). 
123 Jd. at 530, 70 A. 2d at 650. The realty regulations are Philadelphia Regs. 
Art. II-3 (b). 

124 Murray v. Philadelphia, 363 Pa. 524, 531, 70 A. 2d 647, 650 (1950). The 
securities transaction regulation is Philadelphia Regs. Art. II-3 (d) 1. 

125 Pennsylvania Co. v. Philadelphia, 346 Pa. 406, 31 A. 2d 137 (1943). 

126 Murray v. Philadelphia, 71 A. 2d 280 (Pa. 1950) invalidated Philadelphia 
Ordinance approved Dec. 9, 1949, except for the provision increasing the rate 
of the tax. 

127 See note 80 supra. 
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property tax uniformity is denied.1** The question here is this — 
since income from the business of operating properties is attribut- 
able in very substantial part to the capital investment will the fac- 
tor of business activity continue to control and, thus, leave the way 
clear for local income taxation? Certainly, the corporate trustee 
case has not been overruled. The patent moral of the cases to the 
investor is that he should minimize his services in relation to rental 
property, for example, if he would avoid the city income tax. 

There has been no reported judicial experience with these 
problems outside of Pennsylvania. The Ohio municipalities utiliz- 
ing income taxes have followed the basic Philadelphia pattern where- 
by the tax is imposed on the gross income of wage earners and on the 
net profits of the self-employed. They, too, impose the tax on earned 
income. Their ordinances, that of Dayton excepted,’?® define the 
earned net profits on which the tax is imposed on the self employed 
in such a way that the net profits must be earned in the course of a 
regular profession, business or other enterprise.’*° The various 
municipal income tax regulations in Ohio are generally limited to 
earned income.'*! However, a number of these municipalities in- 
clude rental income as taxable.'** The implication is that rental in- 
come is taxable because earned, and yet, except for Toledo'** and 
Youngstown!‘ there is no attempt to relate rental income to services 
rendered or supervision performed in connection with the rental 
property. In short, only a minority of these municipalities have 
not faced up to the problems encountered recently by Philadel- 
phia.?*° 





128 It is evident that there would be inequality of treatment as between 
income producing property and non-productive property. 

129 Dayton Ordinance § 1 defined “net profits” in part as follows: “[t]he 
gross income derived from any transaction, venture or activity . . . whether 
permanent, temporary or non-recurring in character to the extent that it can 
be made by the City of Dayton ...” (writers’ emphasis). 

180 Columbus Ordinance § 1; Springfield Ordinance § 1; Toledo Ordinance 
§ 2; Warren Ordinance § 1; Youngstown Ordinance § 1. 

181 Columbus Regs. Art. II-3, 4 & 5; Springfield Regs. § II-3, 4 & 5; Toledo 
Regs. Art. II-3, 4 & 5; Warren Regs. Art. II-3, 4 & 5; Youngstown Regs. Art. 
II-3, 4 & 5. 

182 Columbus Regs. Arts. II-7-3-3, II-10 (m); Dayton Arts. I-1 (g), II-9 
(h); Springfield Regs. § II-3 E; Toledo Regs. Arts. Il-6-3-3, II-9 (j); Warren 
Regs. Arts. II-6-3-3,II-9 (n); Youngstown Regs. Arts. II-6-3-3, II-9 (n). 

188 Toledo Regs. Art. II-9 (j). 

1384 Youngstcwn Regs. Art. II-9 (n). 

185 The City Attorney of Columbus has concluded that a trustee of realty 
who only has authority to receive rents and distribute them to beneficiaries, 
and who does not control or manage is not taxable on trust income from the 
realty. Opinion of the City Attorney of Columbus to the City Auditor dated 
May 24, 1949. The conclusion of the city attorney does not appear to be re- 
flected in the Columbus Income Tax Regulations. 
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(c) Casual and irregular employment. The local income tax 
ordinances do not refer specifically to intermittent employment. The 
terms in which the taxes are imposed, however, are usually suffi- 
ciently broad to include employment of this character.’** There can 
be no doubt but that employment of brief duration is taxable. Even 
isolated instances of employment for only a few hours at a time are 
subject to the tax.!*7 As a practical matter, however, strict enforce- 
ment at this level may not be worth the candle.'** 


INVESTMENT INCOME 


There is, of course, nothing in the nature of things to preclude 
local taxation of investment income. In Pennsylvania, however, 
the uniformity clause'*® and statutory preemption have, between 
them, pretty well excluded local units from this part of the field. As 
we have seen, taxability of the income of various types of investments 
were recently considered in the second Murray case'*® and the city 
lost at every turn. Thus, Pennsylvania local units can get at the 
income from property only where the taxpayer can be said to be 
engaged in the business of operating properties which would place 
the income in the earned category. 

We venture to prophesy that the Ohio Court would not treat 
a tax on investment income as a tax on the source.'*! In Ohio, more- 
over, the uniformity requirement applies only to land and improve- 
ments thereon.’*? On the other hand, intangibles are not taxed 
locally but are subject to a state tax the proceeds of which are 
shared locally.'** The tax on productive “local situs” intangibles 
is measured by their income yield.'** Thus, so long as the Ohio pre- 





136 See, e.g., Philadelphia Ord. approved Dec. 13, 1939, § 2 and amendments 
thereto; St. Louis Ord. § 2; Youngstown Ord. § 2. The catch-all phrase em- 
ployed in most of the ordinances is, “and other compensation earned.” 

137 See, e.g., Income Tax Regulations for City of Sharon, Sharon School 
District, Farrel) Schogl District, Borough of Sharpsville, Sharpsville School 
District, Wheatland School District, and Hickory Township School District 
Art. I-1. (These local units are all located in Pennsylvania. Their income tax 
regulations will hereafter be cited as “Sharon Uniform Regs.”) 

138 Some municipalities have possibly been influenced by enforcement 
considerations in specifically exempting the earnings of minors under specified 
ages. Columbus Ord. § 16-6; Dayton Ord. § 16-5; Springfield Ord. § 15 (f). 

139 Kelley v. Kalodner, 320 Pa. 180, 181 Atl. 598 (1935). 

140 Murray v. Philadelphia, 363 Pa. 524, 70 A. 2d 647 (1950). 

141 See State ex rel. Zielonka v. Carrel, 99 Ohio St. 220, 224, 124 NE. 134, 
135 (1919). 

142 Onto Const. Art. XII § 2. State ex rel. Struble v. Davis, 132 Ohio St. 
555, 9 N.E. 2d 684 (1937). 

143 Public libraries, municipalities and counties are the primary benefi- 
ciaries. Onto Gen. Cone § 5639 (Supp. 1949). 

144 See note 58 supra. 
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emption doctrine survives, there is a question whether the state has 
preempted the field as to these intangibles. Pointed reference was 
made to this in the separate opinion of Judge Taft in the recent 
Toledo case.'*5 

Aside from the possible problems raised by the impact of the 
preemption doctrine, there is nothing to prevent Ohio municipali- 
ties from taxing investment income in the exercise of their home 
rule powers. 


CapiraL GaINs 


In Philadelphia the situation as to capital gains and losses was, 
down to December, 1949, the same as that with respect to income 
from property; they were to be taken into account only if classifi- 
cable as business or earned income or losses.!** This appears to be 
the case now under the Louisville ordinance and some of the Ohio 
ordinances.'47 The Columbus, Youngstown and Warren regula- 
tions, on the other hand, declare that capital gains and losses shall 
not be taken into account in arriving at “net profits earned.”!** 
The December 9, 1949, amendatory ordinance of Philadelphia was 
clearly broad enough to cover any class of unearned income.'*® Its 
validity in this respect was not specifically in issue in the second 
Murray case, but the court declared all the provisions of the ordi- 
nance other than that raising the rate on earned income, too vague 
to be enforceable.'*° It is not evident that the uniformity require- 
ment stands in the way. ‘In federal income tax lore there is noth- 
ing more commonplace than that a capital gain levy is not imposed 
on the property with respect to which gain is realized. Thus, in- 
tergovernmental immunity does not preclude taxation of capital 
gains on public securities.1*! 

The home rule taxing power of Ohio municipalities would, we 
believe, extend to income taxation of capital gains, whether class- 
ifiable as earned or unearned income. There is no similar state levy 
which can be said to preempt the field. 





145 See note 73 supra. See Springfield Regs. §§ II-1 F & II-7 C (3) which ex- 
clude from the municipal income tax the income from property subject to the 
Ohio Intangible Personal Property Tax. 

146 Philadelphia Regs. Art. II-7 (j). 

147 Louisville Regs. Art. II-5 (j); Dayton Regs. Art. II-9 (e); Springfield 
Regs. § II-8 C; Toledo Regs. Art. II-9 (j). 

148 Columbus Regs. Art. II-10 (j); Warren Income Tax Regs. Art. II-9 (j); 
Youngstown Income Tax Regs. Art. II-9 (j). 

149 Philadelphia Ord. approved Dec. 9, 1949 § 3 which provides for the 
imposition of the tax, inter alia, “on all other net income derived .. . from 

150 Murray v. Philadelphia, 71 A. 2d 280, 289 (Pa. 1950). 
any source whatsoever...” 

151 Willcuts v. Bunn, 282 U.S. 216 (1931). 
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PARTNERSHIPS 


It is obvious that local income levies would reach income from 
partnership activities. The method, however, varies. In Philadel- 
phia the primary rule is to exact the tax from the partnership as 
an entity.15? To the extent, however, that partnership income is 
non-Philadelphia it can be reached only as to resident members and 
that is done on the basis of their distributive shares.'** The Colum- 
bus and St, Louis patterns are similar.1°* Neither city requires 
partnership information returns. The late Dayton ordinance ex- 
pressly rejected taxation as an entity '°° and the regulations, ac- 
cordingly, exacted information returns.'*® 


CorRPORATIONS 


Philadelphia first undertook to apply its income tax to corpor- 
ations as such by its amendatory ordinance of December 9, 1949. 
The effort went aground on the shoals of preemption. The state 
franchise tax and corporate income tax barred the way as to for- 
eign corporations.’°? The capital stock and corporate income taxes 
did as much with respect to domestic corporations.'®* Pittsburgh 
and other units operating under Act No. 481 have found a way to 
obviate the preemption difficulty with respect to what is at least a 
substantial class of corporations. Pittsburgh has an excise, a mer- 
cantile license tax, measured in terms of gross income, which has 
been sustained in its application to domestic and foreign corpora- 
tions.'5* 


The Ohio income tax cities and Louisville and St. Louis, as 
well, do tap corporate income.’® No effort is made to base the tax 
on total corporate net profits without regard to source, even in the 
case of domestic corporations. Instead, the design is to apply the tax 
simply to income attributable to business conducted in the taxing 
unit. Thus, all business corporations, domestic and foreign, are 
placed on the same footing. For this purpose an allocation formula, 





152 Philadelphia Regs. Art. II-4. 

153 Id. at Il-3 (a). 

154 Columbus Regs. Arts. II-3, II-4; St. Louis Regs. §§ 10 & 11. 

155 Dayton Ord. (1949) $ 2 (1). 

156 Dayton Regs. Art. IV-1-3. Sharon Uniform Regs. Art. II-A 1 also re- 
quires an informational return. 

157 Murray v. Philadelphia, 71 A. 2d 280, 286 (Pa. 1950). 

158 Jd. at 284, 285. 

159 Federal Drug Co. v. Pittsburgh, 358 Pa. 454, 57 A. 2d 849 (1948). 

160 Columbus Ord. § 2 (5); Dayton Ord. § 2 (3); Louisville Ord. § 1; 
Springfield Ord. § 2 (5); St. Louis Ord. § 2 (e); Toledo Ord. § 3 (5); Warren 
Ord. § 2 (5); Youngstown Ord. § 2 (5). 
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like that employed by Toledo in the case of a non-resident indi- 
vidual,'*! is used. Under the Columbus ordinance and regulations 
if the business in Columbus of a corporation is so departmentalized 
that actual records of it will disclose the net profit derived wholly 
from business done within the city and such records are actually 
kept under a usual accounting system, which is acceptable for 
federal income tax purposes, those actual records must be used.'®? 
Otherwise, resort is to be had to the allocation formula. St. Louis 
has a similar pattern.’** 


The Columbus and Toledo regulations, influenced, doubtless, 
by the Youngstown case,‘** authorize the exclusion of gross re- 
ceipts of public utility corporations, upon which the state excise 
tax is paid, in determining net profits for purposes of the tax.'® 
The ordinances do not speak to the point; the exclusion is apparent- 
ly achieved by very liberal interpretation. 


COOPERATIVES 


Many cooperatives engage in what are functionally business 
activities within the meaning of local income tax ordinances. That 
seems clear enough. Whether they realize “net profits” is the vital 
question. Apparently most of the local units levying income taxes 
have taken the label “non-profit corporation” at face value. Sev- 
eral Ohio cities have, however, proceeded on the basis that there 
may be net profits in fact.1°* Columbus took the lead. Her regula- 
tions declare the tax applicable to income of a “non-profit organiza- 
tion” determined by deducting from gross receipts (1) all costs 
and expenses of doing business and (2) patronage refunds paid in 
cash within ninety days after close of the taxpayer’s accounting 
period with respect to which they were made.'*? 


ESTATES AND TRUSTS 


To the extent that an estate or trust earns net profits in like 
fashion as a business corporation, there appears to be no reason 
why it should not be taxed on such income. The Philadelphia reg- 





161 See note 100 supra. 

162 Columbus Ord. § 2 (6); Columbus Regs. Art. II-5-3 (a). 

163 St. Louis Regs. § 12 C (1) & (2). 

164 See note 55 supra. 

165 Columbus Regs. Art. II-5-4; Toledo Regs. Art. II-5-4. Columbus and 
Toledo both prescribe that no deduction shall be allowed for expenses in- 
curred in producing the gross receipts so excluded. 

166 Columbus Regs. Art. II-6; Dayton Regs. Art. II-6; Springfield Regs. 
Art. II-6. 

167 Columbus Regs. Art. II-6-1. 
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ulations proceed on just this basis as to a trust estate.'** And the 
supreme court has upheld the application of the tax to estate in- 
come produced by a corporate trustee engaged in operating real 
estate, sometimes as mortgagee in possession and sometimes as 
owner, for the purpose of protecting the assets of the estate pend- 
ing liquidation and sale.!®® Trust or estate income which is prop- 
erly to be classified simply as investment income could be reached 
in Pennsylvania only in the unlikely possibility that neither the 
uniformity clause nor state preemption stood in the way.!7° 

The definition of “business” in the Toledo regulations excludes 
“the ordinary administration of a decedent’s estate by the executor 
or administrator, and the mere custody, supervision and manage- 
ment of trust property under a passive trust, whether inter vivos 
or testamentary, unaccompanied by the actual operation of a ‘busi- 
ness’ as herein defined.”!7! 

Columbus,'*? Springfield,!7* and Warren, Ohio,'™* all have sub- 
stantially similar provisions. Dayton achieved the same result as 
to the income of decedents’ estates during the period of adminis- 
tration by exempting such income, not earned in the operation of a 
business, from the tax.’75 It, thus, appears that these cities are not 
trying to reach unearned investment income of estates and trusts, 
whether distributed or undistributed. The same is true of the Louis- 
ville impost, which, as we have seen, is formalized as a license tax 
measured by earned income.'7¢ 


EXEMPTIONS AND DEDUCTIONS 


Most local income taxes allow no personal exemptions nor de- 
ductions for dependents at all. Two exceptions have been observed. 
The Springfield, Ohio, levy does not apply to earnings of $1040 or 
less per annum!"" of any taxpayer, individual or corporate. If, how- 
ever, a taxpayer’s total “taxable” income exceeds $1040 he is taxed 
upon all of it. This largely nullifies the exemption. Warren, Ohio, 





168 Philadelphia Regs. Art. II-3 (c). 

169 Pennsylvania Co. v. Philadelphia, 346 Pa. 406, 31 A. 2d 137 (1943). 

170 Sharon Uniform Regs. Art. II-C 3 is an attempt to tax trust income. 

171 Toledo Regs. Art. I-1 (b). 

172 Columbus Regs. Art. I-1 (b). 

178 Springfield Regs. § I-2. 

174 Warren Regs. Art. I-1 (b). 

175 Dayton Regs. Art. XVI-1-7. 

176 Louisville Regs. Art. II-2, § 2 (b) provides that, “[w]Jhenever a trust 
estate is engaged in an enterprise, activity or business which is productive of 
income, said income shall be considered subject to the license fee.” 

177 Springfield Ord. § 15 (g). 
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has an outright exemption of $1200 per annum.'"® This is as close as 
any of the local income taxes come to relating burden to ability to 
pay. 

A few cities have excluded personal earnings of minors below 
certain ages outright.1*® Columbus and Springfield exclude funds 
received from local, state or Federal Government because of ser- 
vice in the armed forces of the United States.1®° In the case of the 
minor an adequate personal exemption would be a better approach. 
Why exempt all the earnings of a minor who has a demonstrated 
adult earning capacity? Nor is it apparent that the tax should not 
reach military service earnings — at least during a non-hot-war 
period. 

Various types of receipts, some of which could hardly be con- 
sidered earned income in any event, have been expressly excluded. 
Within this category are (1) poor relief benefits, (2) public or char- 
itable pensions or assistance to the aged or disabled, (3) pensions, 
disability benefits annuities or gratuities from any source, (4) copy- 
right and patent royalties and (5) compensation for personal 
injury.?*! 

Salaries, wages and commissions of employed persons are taxed 
without deductions for expenses incurred in producing the income or 
any other items. This is, of course, a rather crude pattern. Whatever 
justification can be mustered for it would probably amount to this — 
salaries and wages are largely net to begin with and to allow deduc- 
tions would create an unwarranted administrative burden. 


In determining professional and business net profits, allowable 
deductions under the Columbus tax, for example, include (1) all 
ordinary and necessary business (or professional) expenses, (2) de- 
preciation, depletion, obsolescence and losses from theft or casualty, 
not otherwise claimed, (3) bad debts for the year ascertained worth- 
less and charged off or a reasonable addition to a reserve for the pur- 
pose and (4) taxes directly connected with the business (or pro- 
fession) .1*? Capital gains are, as a general rule not included on the 
income side, nor may capital losses be deducted,!** Income from the 
sale, as a dealer, of securities or real property is, however, taxable 





178 Warren Ord. § 2. 

179 Columbus Ord. § 16-6 (under 18 years of age); Dayton Ord. § 16-5 
(under 16 years of age); Springfield Ord. § 15 (f) (under 16 years of age). 

180 Columbus Ord. § 16-1; Springfield Ord. § 15 (a). 

181 Exclusions of the type listed in the text may be found in the following 
regulations: Columbus Regs. Arts. II-1 & II-10; Dayton Regs. Art. XVI-1; 
Louisville Regs. Art. II-1, § 1 (e) 2; Springfield Regs. § XV; Toledo Regs. Arts. 
II-1; Warren Regs. Arts. II-1 & II-9. 

182 Columbus Regs. Art. II-10 (f), (g), (h) and (i). 

188 Jd. at Art. II-10 (j). But see Philadelphia Regs. Art. II-7 (j). 
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business income.’** Presumably all costs of such activity can be set 
off against all receipts but it is not clear that a net loss could be 
deducted from earned income received in another activity or in an 
employee capacity. 


INTERGOVERNMENTAL RELATIONS 


There is, of course, no longer any constitutional difficulty about 
subjecting the salaries and wages of federal officers and employees 
to state and local income taxation.'*® It is of interest that in one of the 
Philadelphia cases it was argued that the Sterling Act did not en- 
able the city to tax the salaries of federal personnel since at the time 
the Act was adopted the doctrine of intergovernmental immunity 
was still deemed by the Supreme Court of the United States to ap- 
ply to such income.!** The superior court proved a poor market for 
such an idea; that court relied upon the prospective character and 
operation of the Sterling Act.18? The Act was designed to enable the 
city to impose substantially any kind of a tax which the state did 
not and it was implicit that a subject which subsequently became 
amenable to city income taxation would automatically fall within 
the sweep of the power conferred.!** 

There is, apart from the erstwhile immunity of federal salaries, 
a separate question as to state and local taxing jurisdiction over fed- 
eral areas. In 1940 Congress enacted legislation expressly consent- 
ing to state and local taxation of income received by federal em- 
ployees residing or working in federal areas.'*® 

It is clear that the federal act carries far enough to permit of 
municipal taxation of income earned in a federal area by one resid- 





184 Philadelphia Regs. Art. II-3 (d) (1) classifies the business of buying 
and selling securities as taxable. It is apparent that one engaged in the 
business of selling either securities or realty is engaged in a taxable activity 
within the meaning of an income tax based on earned income without regard 
to whether the particular businesses are expressly stated to be taxable. 

185 Graves v. New York ex rel. O’Keefe, 306 U.S. 466 (1939) (state taxation 
of federal employee). 

186 Philadelphia v. Schaller, 148 Pa. Super. 276, 25 A. 2d 406, cert. denied, 
317 U.S. 649 (1942). 

187 Id. at 281, 25 A. 2d at 410. 

188 The net income of a contractor from work performed under a federal 
contract is subject to state and local income taxation. James v. Dravo Con- 
tracting Co., 302 U.S. 134 (1937). It has been held recently that federal em- 
ployees are subject to the provisions of the Louisville License Fee Ordinance. 
Cook v. Commissioners of the Sinking Fund of Louisville, 312 Ky. 1, 226 S.W. 
2d 328 (1950). (The quotation at 226 S.W. 2d 329, 330, from the concurring 
opinion of Frankfurter, J., in the O’Keefe case was inadvertently ascribed to 
Chief Justice Hughes.) 

189 54 Srart. 1059, 1060 (1940) as reenacted by 61 Srar. 641, 644-645 (1947), 
4 U.S.C. 106 (1949). 
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ing in the municipality outside the area as well as income earned by 
a resident of the area outside of it but in the city.’®° It is clear, 
moreover, that a state may reserve for itself and its local units tax- 
ing jurisdiction over territory ceded to the Federal Government.!*! 
Where jurisdiction is so reserved the authority to tax does not de- 
pend upon the federal statute. 


The question has arisen in Pennsylvania whether Philadelphia 
could impose an income tax upon a non-resident working in a fed- 
eral area situated within the geographical limits of the city exclus- 
ive jurisdiction of which had been ceded by the state to the Federal 
Government.'*? The question arose in relation to a person employed 
at the League Island Navy Yard. The state had ceded exclusive 
jurisdiction of the island to the Federal Government reserving only 
the authority to execute civil and criminal process in the area. The 
Supreme Court of Pennsylvania decided that the federal statute 
consenting to state taxation of persons living or receiving income 
in a federal area constituted, in substance, a recession of taxing jur- 
isdiction to Pennsylvania and that the effect of the recession was to 
impose upon Philadelphia the obligation to provide all the usual 
governmental services and protections to those receiving income 
from working on League Island. The court did not think it made 
any difference that the Federal Government was not looking to 
Philadelphia to provide those governmental services for persons 
working on the island. The —— Court of the United States den- 
ied certiorari.’** 

As for collecting a local income tax upon earnings at the source 
the local units have no hope of being able to require the Federal 
Government to withhold the tax in the case of federal employees. 
This device cannot be used without the consent of Congress.'** 

Intergovernmental immunity as between a state and its local 
units is, of course, a matter of state policy. Even where local units 
have a measure of constitutional home rule the state-local relation- 
ship is not closely comparable to the federal system. The local units 
are creatures of the state and the state can take steps to adjust any 
unbalance. 

A state employee who resided in Philadelphia sought to enjoin 





190 But see Kiker v. Philadelphia, 346 Pa. 624, 640, 31 A. 2d 289, 298 (1943) 
(dissenting opinion). 

191 James v. Dravo Contracting Co., 302 U. S. 134 (1937). 

192 Kiker v. Philadelphia, 346 Pa. 624, 31 A. 2d 289, cert denied., 320 U. S. 
741 (1943). 

198 bid. 

194 The Comptroller General has ruled that withholding of the salaries 
of federal employees could not be required under an Oregon income tax law. 
Comp. Gen. Dec. B — 72432, Jan. 6, 1948. 
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the collection of the city’s income tax from her.’®> The grant of 
power to tax made by the Sterling Act is couched in very broad 
language and there is no exception favoring state personnel. The 
city prevailed. The statute covered the case and so did the ordi- 
nance since it applied to “residents of Philadelphia.”!®* Intergovern- 
mental immunity was rejected on substantially the same reasoning 
as we have employed in the preceding paragraph. 

Collection from state personnel may not be effected by the 
withholding device unless the state is willing to play ball. Pennsyl- 
vania refused to withhold for Philadelphia, nor would the state 
furnish the city a list of state employees.!®7 The court, in the case 
last cited. observed that the city could not “command” action by a 
superior power,!*®* but that merely affected the difficulty of col- 
lecting the tax and not the validity of the levy. The court would not 
accept the contention that enforcement would, by reason of state 
non-cooperation, be so uneven as to state personnel as to render the 
levy fatally unreasonable. This does, however, pose a substantial 
practical problem of tax administration and tax equity. 

A good many land-going “sea-lawyers” like to think that a 
state area, such as the state capitol building and grounds, is a poli- 
tical island in the city in which it is located and, thus, the earnings 
of a non-resident of the city works in the area or of a person 
who both works and resides in the area are not subject to the taxing 
jurisdiction of the city. This, we suggest, is a mistaken notion. The 
money is, technically, earned in the city. Usually, it will be found 
that the municipality bears the responsibility for providing one or 
more services, such as fire protection, in the area. That is responsive 
to the benefit theory of jurisdiction to tax. The Pennsylvania court 
considers it enough that there be potential benefits as where a city 
has the governmental responsibility to provide one or more services 
although another government is actually doing the job.1°® One work- 
ing in a state area, such as a state office building, will receive sub- 
stantial city benefits in the form of protected access to his place of 


195 Marson v. Philadelphia, 342 Pa. 369, 21 A. 2d 228 (1941). 

196 Philadelphia Ord. § 2. The provision of the ordinance of Dec. 13, 1939 
in this respect, of course, has not been changed by the amendments. 

197 Marson v. Philadelphia, 342 Pa. 369, 21 A. 2d 228 (1941). It has been 
reported that Toledo received “very fine cooperation from the federal offices 
as well as the county and the school board” in compiling lists of taxpayers. 
Tillman, Actual Problems Involved in Setting Up Local Income Tax Admin- 
istration in Income Tax ADMINISTRATION 324 (Symposium conducted by the 
Tax Institute 1948). The same writer states that some firms located out- 
side of Toledo have withheld the tax from employees who are residents of 
Toledo at the request of those employees. Id. 

198 342 Pa. 369 at 375, 21 A. 2d 228, 231. 

199 Kiker v. Philadelphia, 346 Pa. 624, 21 A. 2d 289, cert. denied, 320 U.S. 
741 (1943). 
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work and the availability of the various public and private facilities 
of urban living. 

What has been said concerning state personnel is equally ap- 
plicable to officers and employees of local units other than the levy- 
ing authority. Without the aid of statute it is not likely that a city 
might compel a county, for example, to withhold the city tax on the 
salaries of county personnel.?°° Here it is more a matter of one local 
unit placing a burden upon a separate governmental agency on 
roughly the same level than of giving orders to a superior. But, even 
so, the levying unit should be called upon to point to some authority 
for requiring such assistance. 

The 1949 amendment to Pennsylvania Act No. 481 authorizes 
local units levying taxes under the act to make joint agreements for 
their collection and to use the same person or agency to do the col- 
lecting.?°? 

In the area of investment income the constitutional immunity 
of the income received by individuals by way of interest on United 
States securities still survives.?°? Here again Congressional consent 
would be necessary to pave the way for effective state or local action. 
The income from “municipals,” obligations of states and of local 
units of government, is quite another matter. There is no implicit 
constitutional immunity, even in the case of local taxation of the in- 
come from securities of the parent state. The matter depends en- 
tirely upon actual exemption effected by positive law. 

A not insignificant aspect of intergovernmental relations at the 
local level is the problem of multiple local taxation of the same in- 
come. Thus far it has not become acute in Ohio; only a scattering of 
Ohio municipalities have income levies. Nor is there any state reg- 
ulation of the subject. The Dayton ordinance allowed a credit to 
residents for taxes paid to any other city on income subject to the 
Dayton tax but only to the extent of the Dayton tax attributable to 
that income.” The other Ohio cities make no allowance for tax- 
ation by another city. 

The Pennsylvania situation is more complex; various types of 
local units, some of which may physically overlap, have the author- 
ity to impose income taxes.?°* Philadelphia, the only Sterling Act 
city, has the inside track. There is nothing in that act on multiple 





200 But cf. Wilkinsburg Borough v. School District of Wilkinsburg, 40 
Pa. Mon. L. R. 221 (1949) to the effect that a municipality may require school 
district officials to collect and pay over a municipal amusement tax. 

201 Act 481 of 1947 § 4, as amended by Act 246 of 1949, Pa. Srat. ANN. 
tit. 53, § 2015.4 (Supp. 1949). 

202 See Fordham, Loca, GoveRNMENT Law 178 (1949). 

203 Dayton Ord. § 17. 

204 Act 481 of 1947 as amended by Act 246 of 1949, Pamphlet Laws 398, 
Pa. Strat. Ann. tit. 53, § 2015-1 et seq. (Supp. 1949). 
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local taxation, but Section 5 of Act No. 481 of 1947 provides that pay- 
ment of any tax to a local unit under an ordinance or resolution 
passed or adopted prior to the effective date of Act No. 481 shall be 
credited to and allowed as a deduction from liability for any like 
tax on earned income or for any income tax imposed by any local 
unit under Act No. 481. This, in effect, leaves Philadelphia with un- 
disturbed precedence over Act No. 481 local units under the Phil- 
adelphia income tax ordinance as amended down to the effective 
date of Act No. 481.2°5 This applies to Philadelphia income of non- 
residents and all income of residents of the city. Doubtless, a later 
amendment increasing the rate of the tax would enjoy priority 
but an amendatory ordinance extending its application would not. 

With respect to non-overlapping Act No. 481 local units it is 
first to be observed that the 1949 amendments denied to second, 
third and fourth class school districts authority to impose taxes on 
earned income of non-residents, whether taxed by the unit of re- 
sidence or not.?°* Section 5 of Act No. 481 deals with the situation 
where both the unit of residence and that of the production of in- 
come seek to tap earned income by giving the local unit of residence 
priority; the taxpayer is allowed a credit for the amount paid the 
unit of residence against his liability for a like tax of any other unit 
under the act. It is significant that the credit is not, in terms, con- 
fined to that part of the tax of the unit of residence attributable to 
income subject to tax by the other unit. This could obviously be- 
come important in a situation where the unit of residence had a 
lower rate. There has been no reported judicial ruling on the ques- 
tion. It has been decided that where the unit of residence levies 
the maximum one per centum rate and the taxpayer’s place of work 
lies in two other units, which are coterminous and each of which 
has a one per centum levy, he is entitled to the full credit against 
the tax of each of the latter units.2°’ In a companion case the facts 
were reversed; the taxpayer lived in two coterminous units and 
worked in a third. He tried unsuccessfully to pay just one of the 
two units of residence and credit that against the tax of the coter- 
minous unit as well as that of the unit of employment.?°* 

As indicated in the case last cited, a taxpayer may not credit 
payments to the unit of his residence against his liability to an over- 
lapping unit of residence. The same would be true under Act No. 





205 It has been pointed out that the result of this situation is that no 
other local income taxes have been levied in the Philadelphia area. Smedley, 
LecaL Prostems Invotvine Act 481, 9 (Bureau of Municipal Affairs, Depart- 
ment of Internal Affairs of Pennsylvania, undated). 

206 Act 481 of 1947 § 1 A (5), as amended by Act 246 of 1949, Pa. Srar. 
Ann. tit. 53, § 2015.1 (Supp. 1949). 

207 Morgan v. Glen Alden Coal Co., 165 Pa. Super. 203, 67 A. 2d 756 (1949). 

208 Glen Alden Coal Co. v. Thomas, 165 Pa. Super. 199, 67 A. 2d 754 (1949). 
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481 with respect to two overlapping units in which a non-resid- 
ent’s place of work was located. The 1949 amendments to Act No. 
481 take a fresh tact as to overlapping units; they simply confine 
each of two such units levying a tax to one-half the statutory maxi- 
mum rate or to such share of the maximum as the two may deter- 
mine by agreement.?°* 


ADMINISTRATION 


Administrative organization for local income tax purposes has 
generally been provided by placing the responsibility for adminis- 
tration and enforcement upon the holder of an existing office and 
leaving him to add the necessary additional staff. Philadelphia pro- 
ceeded in this wise,?'® although the Sterling Act authorizes the 
creation of such bureaus and provision for such personnel as may 
be deemed necessary.”!! There is a similar provision in Act No. 481 
of 1947 which has been made use of.?!? The City of Sharon ordinance, 
for example, creates a “Sharon income tax bureau” and establishes 
an office of chief clerk of the Sharon income tax bureau, who is con- 
stituted at the same time receiver of the taxes levied by the ord- 
inance.”*% 

Most of the Ohio income tax cities have rested the administrative 
responsibility upon the holders of existing offices but have, in ad- 
dition, established a new administrative agency called a board of 
review or a board of tax appeals. The function of these boards will 
be discussed at a little later juncture in this paper. 

The City of Springfield income tax ordinance established a 
department of income taxation headed by the city manager and 
consisting, in addition, of a board of review and a commissioner of 
taxation together with such staff as might be provided.?!* The com- 
missioner of taxation is made the primary tax administrator. There 
is a legal question in Ohio as to the manner of exercising home 
rule powers with respect to the organization of municipal govern- 
ment. As applied to the Springfield ordinance the question would be 
whether the organization it establishes was properly set up by ord- 
inance or should have been provided for by home rule charter 
amendment. If one accepts the “bare bones” theory of charter-mak- 
ing the Springfield ordinance is clearly valid in this respect. Judi- 





209 Act 481 of 1947 § 1 E, as amended by Act 246 of 1949, Pa. Srar. ANN. 
tit. 53, § 2015.1 E (Supp. 1949). 

210 Philadelphia Ord. § 5, 6. 

211 Pa. Srat. Ann. tit. 53, § 4613 (Supp. 1949). 

212 Act 481 of 1947 as amended by Act 246 of 1949 § 4, Pa. Stat. ANN. 
tit. 53, § 2015.4 (Supp. 1949). 

213 Sharon Ord. No. 1190 (1948) § 3, 4. ; 

214 Springfield Ord. § 13. 
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cial experience with the problem has not been such as to mark a 
sharp line.?!° The attorney general has indicated that the establish- 
ment of a civil service commission of a city is something that must 
be done by charter instead of ordinance.”'* It is our thought that an 
administrative organization set up to administer a municipal income 
tax would fall on the other side of the line on the theory that it is 
not so closely joined to the basic framework of municipal govern- 
ment. 

The Philadelphia ordinance authorizes the receiver of taxes to 
“prescribe, adopt, promulgate and enforce rules and regulations 
relating to any matter or thing pertaining to the administration 
and enforcement of the provisions of this ordinance, including pro- 
vision for the re-examination and correction of returns and pay- 
ments alleged or found to be incorrect or as to which an overpay- 
ment or underpayment is claimed or found to have occurred.”?"" 
Here again the Quaker city has set the pattern; we have found 
similar language in every ordinance reviewed. There are, of course, 
variations. Thus, the City of Sharon, Pennsylvania, confers the 
rule-making power upon the city solicitor instead of the tax ad- 
ministrator.?!* In Toledo the rules are subject to the approval of the 
city manager and the board of review.?!° In Columbus and Spring- 
field they are subject to the approval of the board of review 
alone.?”° Springfield attempts to be a little more specific by de- 
fining a regulation as something not in conflict with the provisions 
of the ordinance.??! While the effect is to confer upon the rule- mak- 
ing officer some power to fill in the content of the ordinance his 
authority is what would conventionally be described as power to 
make interpretative rules as distinguished from sub-legislation.*** 

What amounts to broader rule-making power as to a particular 
problem has been conferred by several ordinances. The Toledo 
ordinance, in order to take care of the situation where only part of 
the business activity of the individual or corporation is conducted 
in the city, provides a formula for the allocation of net profits and 
adds that in the event a just and equitable result cannot be obtain- 
ed by use of the factors set out in the ordinance the board of re- 





215 See Fordham and Asher, Home Rule Powers in Theory and Practice, 
9 Onto Sr. L. J. 18, 27 et seq. (1948). 

2161941 Ops. Atr’y. Gen. (Ohio) No. 3846. 

217 Philadelphia Ord. § 6. 

218 Sharon Ord. § 11 A. 

219 Toledo Ord. § 8, 13. 

220 Columbus Ord. § 14; Springfield Ord. § 13 (b). 

221 Springfield Ord. § 1. 

222 The Pennsylvania Supreme Court has so described the rule-making 
power under Philadelphia Ord. § 6. Murray v. Philadelphia, 71 A. 2d 280 
(Pa. 1950); Pennsylvania Co. v. Philadelphia, 346 Pa. 406, 31 A. 2d 137 (1943). 
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view should have authority to substitute factors calculated to effect 
a fair and proper allocation.??* The St. Louis ordinance confers 
similar authority upon the collector but expressly sets as a ceiling 
the amount of tax which would be arrived at by the application of 
the methods of allocation spelled out in the ordinance.?*4 The Toledo 
provisions are somewhat more vulnerable since they would permit 
of the substitution by an administrative board of factors of allocation 
which would result in a higher tax than that to be arrived at by 
use of the specific allocation provisions of the ordinance. 


Returns—Taxpayer Accounting 


The Philadelphia ordinance, as amended down to December, 
1949, has a separate scheme of returns for three different classes 
of taxpayers. A person taxed on his net profits makes an annual re- 
turn on or before March 15 or within 75 days after the end of his 
fiscal period if it is other than the calendar year.?*® A person who 
is an employee on a salary, wage, commission or other compensation 
basis, who is subject to the tax but is not affected by the withholding 
provisions, or being affected, whose tax is not withheld and paid to 
the city by his employer, must file a return and pay quarterly.??® 
Employers in Philadelphia must withhold and pay the tax quarter- 
ly with respect to employees whose compensation is subject to the 
levy.227 Employees who have income subject to the tax which is 
covered by employers’ returns required by the ordinance do not 
have to file as to that income.?** With respect to all classes of tax- 
payers affected by the ordinance the forms of returns are prescribed 
by the receiver of taxes. 


Columbus, Ohio, has a system of returns more nearly parallel- 
ing the federal plan. Columbus requires collection at the source and 
quarterly return and payment.?2* The actual taxpayers, however, 
whether their income be net profits from business or professional 





223 Toledo Ord. § 3 (5) b. 

224 St. Louis Ord. § 3 (c). 

225 Philadelphia Ord. § 3 (a), as amended March 31, 1948. : 

226 Philadelphia Ord. § 3 (b), as amended March 31, 1948. 

227 Philadelphia Ord. § 4 (a), as amended March 31, 1948. It has been 
held that an employer must withhold pursuant to regulations of the Receiver 
of Taxes promulgated under the ordinance. Philadelphia v. Westinghouse 
Electric Co., 55 Pa. D. & C. 343 (1945). 

228 Philadelphia Ord. § 3 (b), as amended March 31, 1948. Seciion 4 (b), 
as amended March 31, 1948, which permits the receiver of taxes to accept the 
returns of employers as those required of the employees when the income 
from that source is the sole income subject to the tax, presumably covers 
situations where the employer is not legally bound to withhold and file a 
return but does so voluntarily. 

229 Columbus Ord. § 5. 
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activities or be compensation as employees, must file only one re- 
turn a year and that on or before March 15.”*° In addition, a tax- 
payer who anticipates any income which is not subject to collec- 
tion at the source must file a declaration of estimated tax for the 
current year on or before March 15 and pay at that time at least one- 
fourth of the estimated tax for the full period.**! The remainder of 
the estimated tax must be paid quarterly on the same footing as 
the federal tax. 

Mandatory provision has been made for taxpayer accounting on 
an accrual basis in certain circumstances. Where a taxpayer who is 
taxable on net business profits keeps his books on an accrual 
basis or uses such a basis for Federal Income Tax purposes he is 
required to use it for returns made pursuant to the local tax.?8? 

Taxpayers taxable on net business profits are not restricted to 
using the calendar year accounting period. A fiscal year which ends 
on the last day of some calendar month and which is acceptable for 
Federal Income Tax purposes may be used by such taxpayers.*** 

Inventories must be used where necessary to reflect accurate- 
ly net business profits. The same basis of valuation used for Federal 
Income Tax purposes is generally required.2** Two methods very 
commonly used are “cost” and “cost or market, whichever is low- 
er.” In any event consistency is more important than the method 
selected. The Federal Internal Revenue Code prescribes that in- 
ventories shall be used whenever they are necessary to determine 
clearly the income of any taxpayer.”*5 There is reason to be- 
lieve that local units will follow this general rule. 

Collection at the source is a common feature of the local in- 
come tax measures which have been examined in the preparation of 





230 Id. at § 4. A taxpaper reporting on the basis of a fiscal year other 
than the calandar year must file on or before the fifteenth day of the third 
month after the close of his fiscal year. See note 233 infra. 

231 Id. at § 6. 

232 Columbus Regs. Art. II — 10 (b); Dayton Regs. Art. II — 3 —3 (b) 
(“the usual accounting system of the taxpaper”); Louisville Regs. Art. II — 
5 (b); Philadelphia Regs. ‘Art. II — 7 (b); Springfield Regs. § II — 8 A; 
Toledo Regs. Art II—9 (b); Warren Regs. Art. II—9 (b); Youngstown Regs. 
Art. II—9 (b). 

233 Columbus Regs. Art II—9; Dayton Regs. Art. II—1; Louisville Regs. 
Art II—4; Philadelphia Regs. Art. II—6; St. Louis Regs. § 13; Sharon Uni- 
form Regs. Art. III — B — 4 (by implication) ; Springfield Regs. § III — 3; 
Toledo Regs. Art. II — 8; Warren Regs. Art. II — 8; Youngstown Regs. Art. 
II — 8. 

234 Columbus Regs. Art II — 10 (a); Louisville Regs. Art. I — 5 (a); 
Philadelphia Regs. Art. II—7 (a); Springfield Regs. § I—8 E; Toledo Regs. 
Art. II — 9 (a); Warren Regs. Art. II — 9 (a); Youngstown Regs. Art II — 
9 (a). 

235 Int. Rev. Cope § 22 (c). 
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this paper. As a matter of fact that device, copied from the federal 
system, is one of the things which makes the tax attractive to local 
units. It greatly facilitates administration for the levying authority 
and, in most instances, actually keeps down the cost of administra- 
tion by imposing the burden of collection upon the employer 
without making any allowance to him for his trouble.”** It is sig- 
nificant in this connection that the St. Louis enabling statute express- 
ly gives the employer the right to keep three per centum of the 
amount collected to offset the expenses of collection.**7 


There is acommon provision that any tax collected by the em- 
ployer by withholding at thesourceshall be deemeda trust fund inthe 
hands of the employer for the benefit of the levying unit until itis 
payed to the latter.?** Until the payment to the local unit is actually 
made, the employee still has an interest since he is entitled to full 
payment of his compensation either to himself or to some other party 
legally entitled to take through him. So far as he is concerned there 
is nothing but a simple contract obligation. It is not evident that as 
between him and the employer the city can change the contract re- 
lationship to a trust nexus. The employer is not required to earmark 
any funds and as a matter of practice he would be expected simply to 
pay the levying unit with one check for the full amount to be col- 
lected from all employees subject to the tax. The withholding each 
pay day is merely a bookkeeping matter. In view of these circum- 
stances it would appear rather difficult to lay hand at any stage of 
the game upon something: which could be labeled a trust res. This 
conclusion is reinforced by the fact that the ordinances carefully 
provide that non-payment by the employer does not excuse the 
employee. Are we to permit the levying unit to say in the same 
breath that the employer without earmarking any funds holds some- 
thing in trust for the unit but that until actual payment to the city 
the employee remains liable? 


Administrative Review 


The Philadelphia ordinance makes no provision for administra- 
ive review. Nor do the Louisville and St. Louis measures. The 





236 See, e.g., Toledo Ord. § 6. For a commentary on the burden im- 
posed on employers see Homuth, The Taxpayer Angle on Local Income Tax 
Administration, in Income Tax ADMINISTRATION (Symposium conducted by 
the Tax Institute 1948). 

237 Mo. Rev. Stat. ANN. § 7780.8 (Supp. 1949). 

238 Columbus Ord. § 5; Dayton Ord. § 5; Springfield Ord. § 5; Toledo 
Ord. § 6; Warren Ord. § 5; Youngstown Ord. § 5. The withholding provi- 
sions of the following municipalities do not employ trust terminology: 
Louisville Ord. § 3; Philadelphia Ord. § 4 as amended; St. Louis Ord. § 6; 
Sharon Ord. § 10. 
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Ohio cities which have, as we have seen, been drawing upon home 
rule power in levying income taxes, do provide a scheme of ad- 
ministrative review. The Columbus ordinance is generally illustra- 
tive, if not typical. Under it the city auditor, who is the administra- 
tor of the tax, issues a proposed assessment to any taxpayer or an 
employer who has failed to pay the full amount of the tax due or of 
funds withheld.?*® When the proposed assessment is served upon a 
taxpayer or employer, he is allowed 20 days within which to make 
written protest. If the protest is filed the auditor must allow him 
an opportunity to be heard. After the hearing the auditor issues a 
final assessment. A proposed assessment automatically becomes 
final in the event the protest is not filed within the time allowed. 
In either case the final assessment must be served upon the taxpayer 
and he is allowed 30 days to file a written notice of appeal with the 
board of appeals. In Columbus this board consists of the city at- 
torney, or his designate, the city auditor, or his designate, and a rep- 
resentative citizen appointed by the mayor. If a notice of appeal 
is duly filed with the board, the taxpayer is allowed a hearing at the 
conclusion of which the board examines, reviews or modifies the 
final assessment. Presumably one who is subject to the tax would 
have to exhaust this process of administrative review before seek- 
ing judicial redress. 


ENFORCEMENT 


Where the power to levy the tax depends upon enabling legis- 
lation, the same will be true of means of enforcement. In Pennsyl- 
vania the Sterling Act empowers a levying unit to fix and enforce 
penalties for non-payment or for violation of the provisions of a tax 
ordinance.”*® Act 481 of 1947, as amended in 1949,?4! has a similar 
provision, except that it authorizes “reasonable” penalties. No 
mention is made of civil suits but it must be implicit that the tax- 
payer may be subjected to personal liability enforceable by civil 
suit. Likewise, the exaction of interest at not exceeding the legal 
rate is no more than claiming damages for delay in payment, author- 
ity for which may be reasonably implied. The Philadelphia ordin- 
ance accordingly expressly provides for recovery of unpaid taxes, 
with interest and penalties, like any other debt.*4* This has set a 





239 Columbus Ord. § 9. 

240 Pa, Stat. ANN, tit. 53, § 4615 (Supp. 1949). 

241 Act 481 of 1947 § 7, as amended by Act 246 of 1949, Pa. Star. Ann. tit. 53, 
§ 2015.7 (Supp. 1949). The question as to whether the Pennsylvania Local 
Tax Collection Act of 1945, Pa. Srat. Ann. tit. 72, § 5511.1 et. seq. (Supp. 
1949), applies to taxes levied under Act 481 as amended is apparently an 
open one. The writers express no opinion on it. 

242 Philadelphia Ord. § 8. 
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pattern followed by other local units levying income taxes. 

The Pennsylvania statutes speak of penalties; they do not refer 
to imprisonment.24* The Philadelphia ordinance provides for a $100 
fine and for imprisonment for non-payment of the fine within ten 
days. This is in keeping with the historic notion that a fine imposed 
by a local by-law is a civil liability to be enforced primarily by civil 
action but supported, in turn, by the sanction of imprisonment.?** 
The Wisconsin court has recently gone so far as to say that a statute 
which authorized a local unit to define a misdemeanor or to make 
imprisonment a primary punishment for a forbidden act would be 
unconstitutional.?45 The explanation was that only the state may 
define a crime or provide for its punishment. This is a juristic 
“throwback” which has been justly criticized.2** What difference is 
there, if the purpose of the fine is punitive? 

The Ohio ordinances expressly make violations misdemeanors 
punishable by fine or imprisonment, or both. There is little doubt 
that home rule power carries this far.*47 Ohio has not been troubled 
about the devolution upon municipalities of power to define mis- 
demeanors and provide for their punishment.?4* The Columbus, 
Ohio, ordinance is unique among the many Ohio and other measures 
we have examined in expressly making wilfulness an element of the 
conduct for which one may be penalized.?*® All ordinances examined 
subject a person who “knowingly” makes an incomplete, false or 
fraudulent return to penalty but all save that of Columbus penalize 
simple failure, neglect or refusal to make a return or to pay the 
tax, interest and penalties due. 

Most of the ordinances reviewed make no specific reference 
to sanctions directed to employers who are required to withold the 
tax with respect to salaries and wages. They do provide penalties 
for failure, neglect or refusal “of any person” to make a required 
return, for refusal to permit official examination of his books, records 
and papers or for attempts to do anything to avoid the payment of 
the whole or any part of the tax. The original Philadelphia ordinance 
is typical in this respect.*5° It doubtless applied to an employer 





248 Pa, Stat. ANN. tit. 53, § 4615 (Supp. 1949) (the “Sterling Act”); Act 
481 of 1947 § 7 as amended by Act 246 of 1949, Pa. Srat. Ann. tit. 53, § 2015.7 
(Supp. 1949). 

244 Dillon, Munticrpat Corporations § 625 and n. 3 (5th Ed. 1911). 

245 State ex rel. Keefe v. Schmiege, 251 Wis. 79, 28 N.W. 2d 345 (1947). 

246 1 Vanp. L. Rev. 262 (1948). 

247 Fordham and Asher, Home Rule Powers in Theory and Practice, 9 
Onto Sr. L. J. 18, 68 (1948). 

248 Onto Gen. Cone. § 3628. Greenberg v. Cleveland, 98 Ohio St. 282, 120 
NE. 829 (1918). 

249 Columbus Ord. § 13. 

250 Philadelphia Ord. § 9. 
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with respect to all of the matters mentioned. When it comes to non- 
payment of the tax only the taxpayer himself is subject to penalty. 
The Columbus, Ohio, ordinance expressly makes it a misdemeanor 
for any employer wilfully to fail, neglect or refuse to deduct, with- 
hold and pay the tax.?*! It is less drastic in requiring wilfuness, but 
more exacting in covering withholding and payment as well as the 
filing of returns, access to records and conduct designed to avoid 
full disclosure. 


No instance of an attempt to make a local income tax a lien upon 
the property of the taxpayer has been encountered. It is arguable 
that a local unit with home rule power to levy an income tax may, by 
way of implementation, make the tax a lien upon the property of 
the delinquent taxpayer as well as make him subject to penal sanc- 
tions. Municipalities in Ohio have home rule powers to operate public 
utilities?®? and it has been determined that in the exercise of this 
power a municipality may impose upon a property owner a liability 
to pay a tenant’s water bill.?53 If this be true, why may not home rule 
power be said to be broad enough to permit of the imposition of a 
lien for utility charges or for income taxes? While it must be evident 
that home rule power does not extend broadly to the enactment of 
private law, it is not considered a distortion to go as far as suggested 
here even though civil relations are directly affected. 


Generally speaking, problems of enforcement are the same with 
respect to residents and non-residents. Thus, if a non-resident is in 
default on a municipal income tax imposed on income earned within 
the municipality, he, as well as the resident, can be subjected to 
penalty. The Supreme Court of Pennsylvania had no difficulty 
in reaching this conclusion with respect to residents of New Jersey 
working at the League Island Navy Yard, which is located within 
the geographical limits of the City of Philadelphia.” 


With respect to the civil liability of a non-resident we are faced 
with the pronouncement in Dewey v. Des Moines*®® to the effect 
that a state is without legislative jurisdiction to impose personal 
liability upon a non-resident owner for a special assessment. Actu- 
ally, there was no provision for personal service in that case and 
none was made upon the non-resident. It is not evident why per- 
sonal liability may not be imposed on the basis of personal juris- 
diction of the non-resident being obtained in the enforcement pro- 
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252 Onto Const. Art. XVIII, § 4. See Comment, 9 Ouro Sr. L.J. 141 (1948). 

253 Pfau v. Cincinnati, 142 Ohio St. 101, 50 N.E. 2d 172 (1943). 
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ceeding.”°* Certainly this must be true as to a tax upon income 
earned within the taxing unit, since this involves the presence of the 
taxpayer within the jurisdiction. We venture to say that it would be 
so as to a levy upon income from property within the unit. 


TAXPAYERS’ REMEDIES 


The redoubtable Teufelsdréckh was no more amenable to the 
charge of prolixity than are the authors of this paper.?5" Thus, it is 
proposed largely to pretermit the topic of taxpayers’ remedies. 
Under the head of administration we have already touched upon the 
efforts of Ohio cities to provide a scheme of administrative review.*** 

Under Pennsylvania Act No. 481, as amended in 1949, a local 
tax measure may not take effect for at least 30 days after adoption 
and in the interim “aggrieved” taxpayers of the unit may “appeal” 
to the court of quarter sessions.75® While the court is charged by 
the act not to interfere with the reasonable discretion of the local 
governing body as to tax subjects or rates, it has authority to deter- 
mine whether a tax is excessive or unreasonable and may even 
reduce the rates of tax. An appeal may be taken to the Supreme 
or Superior Court as in other cases. Since the statute sets a maxi- 
mum of one per centum for taxes on earned income of individuals 
it is hardly likely that a charge of excessiveness or unreasonableness 
would be sustained as against a levy within the stated limit. It is 
unusual to empower the judiciary to reduce tax levies; certainly 
in some jurisdictions it would present a troublesome separation of 
powers question. 

The recent invalidation of the Dayton, Ohio, levy has bred some 
nice questions with respect to previous collections. It is being con- 
tended, we understand, that collection at the source should be con- 
sidered involuntary payment not governed by the general statutory 
provision for filing written protest to ground recovery on the ground 
of illegality.?°° 





256 See Nickey v. Mississippi, 292 U. S. 393 (1934) which allowed resort 
to property other than that taxed to enforce collection of a non-resident’s 
ad valorem taxes. See also Rubin, Collection of Delinquent Real Property 
Taxes by Action in Personam, 3 Law anp Contemp. Pros. 416, 422 (1936). 

257 Carlyle, Sartor Resartus 22 (Edinburgh Edition 1903). 

258 See page 263 supra. 

259 Act 481 of 1947 § 3, as amended by Act 246 of 1949, Pa. Srar. ANN. 
tit. 53, § 2015.3 (Supp. 1949). The “aggrieved” taxpayers are those “repre- 
senting 25% or more of the total valuation of real estate in the political 
subdivision or assessed for taxation purposes, or taxpayers of the political 
subdivision not less than 25 in number aggrieved by the ordinance or reso- 
lution. . .” Id. 

260 Onto Gen. Cope §§ 12075, 12077 are applicable generally to suits to 
recover taxes paid. See Alaska Packers Ass’n. v. Hedenskoy, 267 Fed. 154 
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Some Po.icy IMPLICATIONS 


It seems fairly safe to say at once that considerations of ex- 
pediency have had important influence in the resort by a local 
government to income taxation. It calls to mind state experience 
with the sales tax during the gloomy depression period of the early 
1930s. A number of states turned to retail sales taxes during that 
period because of the urgent need of revenue without concerning 
themselves too much with the broader implications of the levy. 
Somewhat parallel has been the resort by a growing number of local 
units to income taxation in recent years. The case for the levy has 
been more that it is a good revenue producer than that it is an 
equitable method of taxation which fits as well as may be into the 
existing tax melange. It is understandable that flat rate income tax 
would have its appeal to hard pressed local units. 

In support of the flat rate local income tax, several factors can 
be mustered. (1) The levy involves the assumption of local re- 
sponsibility for raising the money to be expended in local public 
administration. There is certainly much to be said for imposing 
responsibility for raising local revenue upon those who are to 
spend it rather than encouraging resort to state and federal govern- 
ments for shared taxes and grants in aid. This point is grounded 
upon the assumption that there is a strong nexus between local 
responsibility for tax levies and a high quality of stewardship in 
local expenditure. 


(2) A favorable factor which has already been noted is that the 
tax is a good producer. Since it is usually imposed as a flat rate on 
gross salaries and wages without exemptions or deductions, it is 
not likely, moreover, to be affected as much as a true graduated 
net income tax by fluctuations in economic conditions. 

(3) The tax enables a local unit to draw some financial support 
from so-called “daylight citizens.” A municipality as we have seen, 
would not have ‘much difficulty in making a substantial case, in 
terms of benefits conferred, for taxing non-residents who receive the 
benefits of its governmental services from day to day in conducting 
their business or professional activities within its confines.?*! This is 
particularly true of the commuter who does not own taxable prop- 
erty within the unit. 

(4) The fact that a municipality can reach the daylight citizen 
by the levy of an income tax has significant implications with respect 
to the relation of peripheral municipalities and unincorporated 





(9th Cir.), cert. denied, 254 U.S. 652 (1920). (Suit by employee against em- 
ployer who withheld tax from wages.) 

‘261 See note 96 supra. Angell v. Toledo, 153 Ohio St. 179, 91 N.E. 2d 250 
(1950) involved imposition of the tax on a non-resident. 











1950} LOCAL INCOME TAXATION 269 


suburbs to a primary city. The use of an income tax by the primary 
city is calculated to overcome some of the resistance to the extension 
of the city limits to the actual borders of the metropolitan area.?* 
In our view this is a very favorable factor since we believe that it is 
in the public interest to foster the type of metropolitan development 
just mentioned. By and large, the boundaries of the primary 
general function local unit of government should conform to the 
metropolitian area in which services of the type it renders are ex- 
pected to be administered.?** Not the least objection to the present 
unhappy hodgepodge of local units in a given metropolitan area is 
the fact that thousands of the best trained and most influential 
people of the major community do not live in the primary city and 
have no direct political voice in or responsibility for its affairs. 

(5) While the tax imposes a considerable burden upon em- 
ployers engaged in collection at the source the cost of administration 
to the taxing unit is relatively low. In the City of Toledo, Ohio, for 
example, the cost has been 3.3c per tax dollar collected.*** This 
figure is for the first three years of operation and includes the total 
original expense for equipment. There is reason to believe that oe 
cost will be substantially less during the next three years. 

(1) One of the most disturbing criticisms of the local income tax 
in the form employed thus far is the charge that the levy is regres- 
sive. The levy is not graduated; it is imposed at a flat rate. Most 
of the local units which have employed it apply the flat rate to gross 
earnings of wage earners and salaried persons without either deduc- 
tions or exemptions. In the case of business or professional people, 
however, the tax is imposed on net earnings. While we cannot 
document the statement, we believe that the general effect of this 
is to favor people of larger incomes. 

It is clear that the tax is regressive in that it means more as a 
deduction from gross income for federal income tax purposes the 
greater the income of the individual. The fact that little investment 
income has been taxed by local income taxes is favorable to widows 
and orphans dependent upon that type of income but, as between 
wage earners and people of larger income, the latter are more likely 
to have investments and, thus, to enjoy income not affected by the 
tax. 


A flat tax rate of the sort under scrutiny hardly deserves the 





262 Anderson, Income Tax Aids Annexation, 38 Nat. Mun. Rev. 443 (1949). 

263In the prevalent situation where the primary units’ boundaries are 
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are necessarily utilized. 
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name in modern parlance, of an income tax. The complications of a 
graduated levy such as that employed by the Federal Government 
would present difficult administrative problems to an ordinary local 
unit and it may not be expected to have the human and other re- 
sources required for competent administration of such a tax. The dif- 
ficulties of administration of a graduated tax do not provide convinc- 
ing justification for a flat rate tax, however, if the operation of the 
latter results in serious inequalities. There is an interesting possi- 
bility here which was considered in connection with the St. Louis 
levy and ultimately rejected.2*° Where the state itself im- 
poses an income tax, local units might be authorized to impose 
an additional Jevy on the income of persons subject to their taxing 
jurisdiction. It would constitute a “supplement” to the state levy and 
both would be administered by state tax authorities. On that basis 
the local unit would bear the responsibility for its levy but the state 
would be the administrator and would simply return to the local unit 
the fruits of its “tax supplement.” Thus, that kind of an arrangement 
could be geared to a graduated income levy which made proper 
allowance for expenses incurred in producing income, for depen- 
dents, and so on.?®* In this connection it has been observed that a 
municipality is too narrow a base for a corporate income tax in view 
of the difficulty of allocating corporate income.”** Toledo and other 
cities which have followed her lead have obviously not considered 
this difficulty of allocation insurmountable in levying a flat rate tax, 
but that does not, without more, invalidate the objection. 

(2) Does a local unit embrace an adequate territorial and 
economic base for an individual or corporate income tax? Even at 
the state level income producing activity pays little heed to boun- 
dary lines on a map. On the local scene this is all the more evident. 
The result is that, in the case of residents, there may be taxation 
of large “outside” income on a basis not at all proportioned to 
benefit, and, in the case of non-residents and corporations, a difficult 
problem of allocation of income may be confronted. The cry of “no 
taxation without representation” has also been voiced in this 
modern context, particularly by non-residents, but we are not dis- 
posed to dignify it. In this day taxation without representation is 





265 See, Permissive Taxation Versus State Sussmy (Missouri Public 
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inevitable; reference to taxation of corporations is enough to make 
this clear. 

(3) Many of the vagaries of the ad valorem property tax are 
common knowledge and its faults in general are so great there is 
no disposition here to urge that its use be extended. There is a ques- 
tion, however, whether or not the type of local income tax we have 
been discussing provides too ready an escape from responsibility to 
make the best use of the ad valorem tax system within its present 
framework. There is enough information at hand tomakeone doubt 
most seriously whether the general property tax is as productive as it 
should be in some of the cities which have levied income taxes, In 
Columbus, Ohio, for example, property tax assessments were less in 
1948 than they were in 1925.7** At the same time, the tax rate is 
one of the lowest in the United States among cities of comparable 
size.2®° It would take electoral approval to increase ad valorem 
levies beyond the constitutional 10 mill limit but one might suppose 
that the matter of additional revenue to keep essential services 
going could be effectively enough brought home to the voters to get 
support for a levy required to prevent serious disruption of local 
public services.?"° To point to an extreme case, taxable values in 
Fayette County, Ohio, in 1948 were approximately 25 per centum 
below the 1911 total.27! Ready recourse by a local unit to an earnings 
tax is hardly calculated to stimulate efforts to make the most effec- 
tive use of the existing ad valorem tax system. 

(4) Collection of an earnings tax at the source imposes a heavy 
burden upon employers for which, under the usual scheme, no 
financial allowance is made. In many instances the expense of 
administration imposed upon an employer will exceed the amounts 
collected, particularly where it is required that the employer file 
information returns on all employees.?7? 

(5) The difficulty of getting a complete list of all persons liable 
to pay a local income tax, whether they be residents or non-residents 
in public or private activities, employees or self-employed, is a 





268 In 1925 realty and utility assessments were $464,166,050 and in 1948, 
$419,863,020. There has been but little variation in the figure for the inter- 
vening years during which prices have increased markedly. Letter to the 
writers from Dr. L. E. Smart of the Ohio Department of Taxation dated 
May 23, 1950. 

269 Tax Rates of American Cities 1949, 39 Nar. Mun. Rev. 17, 23 (1950). 

270 Portsmouth, Ohio, was able to obtain electoral approval of such an ad 
valorem levy on the understanding that the municipal income tax would be 
repealed if the levy passed. See note 5 supra. 

271 Columbus (Ohio) Dispatch, March 19, 1950, p. 6 B, Cols. 5, 6. 

272 It has been suggested that employers not be required to file informa- 
tion returns for employees. Homuth, The Taxpayer Angle on Local Income 
Tax Administration, in Income Tax ADMINISTRATION 329, 346 (Symposium con- 
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drag on enforcement. Unless it is substantially overcome uneven 
enforcement, which means unequal taxation, will be the order of 
the day. 

(8) A closely related objection is based on the doubt that most 
smaller local units have the resources for efficient income tax admin- 
istration. It is a question whether several small levying units can 
obviate the difficulty by joining together for the purpose as under 
Pennsylvania Act No. 481 as amended.?** 

(7) Another difficulty with local income levies is that in the 
absence of some form of reciprocity the same income may be tapped 
by more than one local unit. Since the difficulty can be overcome by 
statute or by reciprocity provisions in local tax measures, this 
objection is not fundamental in character. It does, however, —— 
administrative complications.?"* 

(8) There has been no effort to think through the tations 
of the tax in its relation to the state and federal tax systems, In- 
stead, as we have already seen, it sprang from the matrix of ex- 
pediency and its impact in distributing the tax burden was not 
anticipated in terms of the relation of tax burden to governmental 
benefits and to ability to pay. 

These are but a few meagre comments upon policy. The real 
task of evaluation remains to be done. 





273 Act 481 of 1947 § 4, as amended by Act 246 of 1949, Pa. Srat. ANN. 
tit. 53, § 2015.4. 
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Irs First Two Years or OPERATION 21, 22 (Bureau of Municipal Affairs, De- 
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Alternative Character of the Declaratory 
Judgment in Ohio 


Harry W. VANNEMAN* 


Since the decision in Schaefer v. First National Bank of Find- 
lay! Ohio usually has been classified with the states which treat an 
action for a declaratory judgment as an alternative remedy.” In the 
recent case of American Life and Accident Insurance Company of 
Kentucky v. Jones, a divided court settled another problem in 
favor of the alternative character of the action. It was there held 
that where a remedy is provided in a particular statute* for the 
enforcement of the statute the remedy is not exclusive but that 
in a proper case an action for declaratory relief may lie under 
the Ohio rule. There is considerable contra® authority in the United 
States on the ground that statutory action was intended to be 
exclusive. Judge Taft did not place his dissent upon this ground. 
He thought that the statutory remedy provided was an equally 
serviceable and speedy remedy and a declaratory action would 
not lie under the Ohio rule. He pointed out that the act provided that 
when an appeal was taken from the administrative tribunal to the 
Common Pleas Court it “shall be given preference over other civil 
cases.” That proceeding was not utilized in this case. This dis- 
agreement on the application of the rule may justify a comment on 
the Ohio rule itself. 

Early cases under the Uniform Declaratory Judgment Act,*® 
which was adopted in Ohio in 1933, of which Eiffel Realty and In- 
vestment Co. v. Ohio Citizens Trust Co.7 was one of the earliest, 
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167. He is apparently bothered by this case, for he added parenthetically, “but 
proceedings for declaratory judgment will not be entertained where another 
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522 (1933). 

3 152 Ohio St. 287, 89 N.E. 2d 301 (1949). 

4 Onto Gen. Cong §§ 12102-1, 1345. 

5 BorcHARD, op. cit. note 2, pp. 342 et seq. 

6 Onto Gen. Cone §§ 12102-1 to 16 inc. 

7 23 Ohio L. Abs. 562 (App. 1937). See Glosser, The Declaratory Judgment 
as an Alternative Remedy in Ohio, 4 Ohio St. L. J. 1 (1937). 
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held that the remedy was not alternative. The syllabus of that case 
states; “The purpose of the declaratory judgment act is to supply 
deficiencies in practice, and not to provide remedies parallel or 
alternate to existing remedies.” Cases from Pennsylvania, Michigan, 
New York and other states supporting this view are relied upon. 
Prof. Borchard has severely criticized these cases.* Judge Taylor’s 
dissenting opinion presents a very good analysis and construction of 
the act. 

Since the court in the Eiffel Realty case relied upon Pennsyl- 
vania cases among others for its rule I should like to add, par-- 
enthetically, that In Re Kariher’s Petition® that court held that the 
declaratory remedy was not alternative “where another statutory 
remedy had been specifically provided for the character of the case 
in hand,” the very proposition in which the Jones case came to the 
opposite conclusion. But in a later case, as Borchard explains,’° 
Leafgreen v. La Bar,!! the court “unintentionally distorted” Judge 
Von Moschzisker’s “clear statement” as meaning that a declaratory 
judgment would not lie if an equally serviceable remedy was 
available. The judge was so distrubed by this error that after his 
retirement he had an amendment to Section 6 introduced into the 
legislature to correct it, but alterations and additions thereto in 
the legislature process prevented a satisfactory result. 


The problem of the alternative character of the declaratory 
judgment came before the Supreme Court in the Schaefer case’? 
and the Eiffel Realty case was modified. I do not think it is correct 
to say that it was overruled because Judge Williams said, “The 
quaere has been raised as to whether the Uniform Declaratory 
Judgment Act is an alternative remedy. Surely it is not alternative 
in the sense that the action always lies even though there may be 
ground for full relief in equity or a suit at law may be maintained.” 
Contrast with this statement the view expressed by Judge Parker 
in Stephenson v. Equitable Life Assurance Society,!* a case which 
has set the rule in the Federal Courts. He said: “The fundamental 
error of the court below consists in assuming that a proceeding for 
a declaratory judgment may not be maintained where another 
remedy is available.” The Federal Declaratory Judgment Act’ of 
1934 contained no express provision respecting its alternative 
character and the case apparently came to the District Court before 
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the Federal rules of 1936 were in effect. That court was reversed for 
construing the act as not an alternative remedy. Judge Parker’s 
view is embodied in Rule 57 which now expressly provides that the 
existence of another adequate remedy does not preclude declaratory 
relief where it is appropriate. Thus in the Federal Courts the 
remedy is in the alternative in the sense denied by Judge Williams 
in the Schaeffer case. 

It is believed that the Uniform Act manifests a purpose on the 
part of those who drafted it and perhaps on the part of the legis- 
lature in adopting it to permit free election of remedies by attorneys 
as is permitted under the Federal act. The first section of the act 
provides, “Courts of record within their respective jurisdictions 
shall have power to declare rights, status, or other legal relations 
whether or not further relief is or could be claimed.” (Emphasis 
Supplied). The inference is clear that other relief exists. The section 
furthermore, provides that the proceeding is not objectionable 
because the declaratory relief is all that is requested. This position 
is reinforced by Section 8 which provides “Further relief based 
on a declaratory judgment or decree may be_ granted 
whenever necessary or proper.” Hence further remedies legal or 
equitable certainly were available. 

Professor Borchard has pointed out!® that two explanations 
may be given for the court’s action which reject a completely free 
election between declaratory judgment and other remedies, an old 
procedural prejudice favoring one writ for a single injury and a fear 
that the declaratory judgment might replace existing remedies. 
The courts seemed to think it desirable to check the trend toward 
greater election of remedies as their number increased. It does not 
seem that the judge should be too concerned about the door through 
which the litigant enters the court and when the legislature creates 
a new door, called the declaratory judgment, place limitations 
on its free use. The fact is that it is a rare case indeed wherein 
declaratory relief is given in which another remedy at law or in 
equity would not lie. Nor is there any threat that existing remedies 
will fall into disuse because in most cases the litigants want 
coercive relief. 

Finally, Section 15 provides “This act shall be so interpreted 
and construed as to effect its general purpose to make uniform the 
law of those states which enact it, and to harmonize, as far as 
possible, with federal laws and regulations on the subject of declara- 
tory judgments and decrees.” As pointed out above both by 
federal rule and decisions the declaratory judgment is a freely 
alternative remedy. 





15 BorcHARD, op. cit., p. 318. 
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Having declared the sense in which the declaratory judgment 
was not an alternative remedy and thus free election was not the 
rule, Judge Williams continued; “But it is alternative in the sense 
that it lies notwithstanding another remedy is available in all those 
cases in which there is a real controversy between adverse parties 
in a matter which is justiciable and the court, in the exercise of a 
sound discretion, finds that speedy relief is necessary to the preser- 
vation of rights which might otherwise be impaired or lost. If the 
remedy through a declaratory judgment does not at least in part 
fill the gap between the law and equity there would be little purpose 
in enacting statutes providing for such procedure. However, in the 
exercise of its discretion the court may refuse a declaratory judg- 
ment when it deems the rights may be fully protected through 
other available remedies.”!* In the Jones case’? Judge Stewart 
stated the same rule in these words “Whatever may be the rule in 
other jurisdictions it is settled in Ohio that an action for a declara- 
tory judgment may be alternative to other remedies in those cases 
in which the court, in the exercise of a sound discretion finds that 
the action is within the spirit of the Uniform Declaratory Judgment 
Act, that a real controversy between adverse parties exists which 
is justiciable in character and that speedy relief is necessary to 
the preservation of rights which may be otherwise impaired or 
lost.” (Emphasis Supplied). 

From these two statements of the rule it is obvious that the 
alternative character of the declaratory judgment is dependent 
wholly upon the trial court’s discretion, that the criterion for the 
exercise of that discretion is the desire for speedy relief. The 
court is not controlled in the exercise of its discretion by the 
existence or nonexistence of equally serviceable available remedies 
for it can if speed is required accept the case and make the declara- 
tion in either contingence. 


It is believed that there is nothing in the Uniform Act that 
even suggests that speed is a factor in granting or withholding a dec- 
laration, nor does the act seem to place a discretion in the court in 
what might be called a jurisdictional sense. In fact Section 6 of 
the act is quite definite in this respect. It provides, “The court 
may refuse to enter a declaratory judgment or decree where such 
judgment or decree, if rendered or entered, would not terminate 
the uncertainty or controversy giving rise to the proceeding.” This 
is all that is said about discretion in the act. It does provide, however, 
in effect in Section 15 that the act shall be given a liberal con- 
struction. The Supreme Court recognized this in Walker v. 





16 Note 1, supra, at p. 518. 
17 Note 3, supra, at p. 295. 
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Walker,’® where Chief Justice Weygandt said, “The Declaratory 
Judgment Act is a salutary, remedial measure and should be 
liberally construed and applied, but as in the instant case it does 
not require the court to render a futile judgment that ‘would not 
terminate’ any ‘uncertainty or controversy’ what so ever.” 

With due respect, I submit that when the court through con- 
struction restricts the use of the declaratory judgment to satisfy the 
exigencies of speedy relief whether equally serviceable available 
remedies exist or not it is not construing the act liberally. Moreover, 
when the court speaks of filling gaps and the existence of other 
serviceable remedies it is drawing very close to a jurisdictional 
question. For historical reasons the court of equity should not take 
jurisdiction if there was an adequate remedy at law and a part of 
equity’s job was to fill gaps in the law. No such jurisdictional 
question should be created with respect to the declaratory judgment 
by a construction of the act. 

The discretion given to the court in Section 6 to grant or with- 
hold the declaration if it would not terminate the uncertainty or the 
controversy presupposes the presence of all jurisdictional prereq- 
uisities. There is nothing in the act that would justify any other 
sort of discretion particularly one which tends to reduce the 
declaratory judgment to the status of an extraordinary remedy. 
There is no discretion to refuse to assume jurisdiction over a case 
which is properly before the court and which is entirely appropriate 
for declaratory adjudication. Such matters should be in the free 
choice of the attorneys as is the rule in the federal courts and in 
many states!® which have adopted the Uniform act. It is concluded, 
therefore that the rule of the Eiffel Realty case has not been re- 
versed and that Ohio can be classified with states holding the de- 
claratory judgment an alternative remedy only with considerable 
reservations and explanation. 


18 132 Ohio St. 137, 5 N. E. 2d 405 (1936). 
19 172 A. L. R. 847 at 854. 
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Unlawful Property and Activities as Subjects 
of Taxation 


Statutes in Ohio make the keeping or exhibiting of a gam- 
bling device subject to penalty and property so used may be con- 
fiscated and destroyed.' Although slot machines are not gambling 
devices per se,” if they are used improperly they clearly fall within 
these statutes and become property of an illegal character. 

Acting under the Ohio law which imposes a tax on “all property 
located and used in business in the state,’”* the tax commissioner 
added the value of certain slot machines to a taxpayer’s list of 
assessable personal property. In Ellery v. Evatt‘ the court sustained 
the commissioner over the taxpayer’s objection that the machines 
were mere gambling devices, not subjects of ownership as defined 
by statute.5 This appears to be the first decision in Ohio treating 
the validity of a tax imposed upon chattels of an illegal nature. 
The absence of similar cases in other jurisdictions indicates either 
that such property is not taxed or that the owners choose not to 
litigate the matter. 

It is the form of the tax rather than the nature of the property 
subjected thereto which presents the novelty, for under the 
Revenue Act of 1918, which laid a federal tax on certain enumerated 
sporting goods and other “games and parts of games,” slot machines 
were held taxable.® 

The validity of classifying slot machines as games may well 
be questioned,’ but the case illustrates that gambling devices, as 
such, are not immune to taxation. 

In the two preceding cases the legislative intent to tax the 
particular article was an issue, but once this was decided the court 
had no trouble in sustaining the tax although it fell on the sale and 
manufacture of objects tainted with illegality. 

It is not unusual to find occupation or license taxes levied 








1 Oxnto GEN. Cope §§ 13066 and 13430-8. 

2 In re Estate of Weisenberg, 147 Ohio St. 152, 70 N.E. 2d 269 (1946). 

3 Onto GEN. Cope § 5325. 

# 140 Ohio St. 249, 42 N_E. 2d. 979 (1942). 

5 The statute, Ohio Gen. Code § 5325, defines personal property as “every 
tangible thing being the subject of ownership” (with certain exceptions not 
pertinent here). 

6 Mills Novelty Co. v. United States, 50 F. 2d 476 (Ct. Cl. 1931). 
T See Feitler v. Harrison, 126 F. 2d 449 (7th Cir. 1942) (where under a sim- 
ilar act punchboards held not taxable since no contest was involved). 
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upon businesses or activities that are in violation of the law; for 
example: a license tax on punchboards was upheld in Alabama, 
although the display of the boards was illegal.* The usual argument 
of the taxpayer in such cases is that the tax necessarily amounts 
to a grant of authority inconsistent with the prohibition. The United 
States Supreme Court rejected this argument very early in the 
License Tax Cases,® and the state courts have generally followed 
the high court whether the taxpayer is objecting to the payment of 
the tax,’® or attempting to use payment as a defense to prosecution 
under the prohibiting statute.'! 

The contention that a taxing unit has no authority to tax that 
which is forbidden has been frequently raised in cases involving 
state and federal liquor taxes with little success. Ohio liquor taxes 
have been sustained even though levied upon traffic forbidden by 
local ordinance!” or the state constitution.1* During the federal 
prohibition era the federal courts were in conflict as to the con- 
gressional intent,'* but there was general agreement that Congress 
still had the power to tax liquors. Similarly the income derived 
from illicit liquor traffic was held subject to federal income taxes.'® 

There is some support, however, for the theory that a thing 
unlawful in itself cannot be subject to any taxation; thus it was 
decided in Texas that the state could not levy an occupational tax 
on the business of selling liquor in a county in which such an 
occupation was forbidden by local option.!® Likewise, in a recent 
Kentucky decision a proposed municipal ordinance to levy an 
occupation tax on slot machine and handbook operation was found 
to be illegal because statutes outlawed such occupations.1" 

In a recent Ohio case,!* again involving a property tax on 
slot machines, the taxpayer proposed an interesting theory. He 





8 Casmus v. Lee, 236 Ala. 396, 183 So. 185 (1935); see 118 A-.L.R. 822 (1939) 
(Taxing Unlawful Activities). 

972 U. S. 462 (1866) (federal license taxes on unlicensed dealings in 
lottery tickets and liquors upheld). 

10 Youngblood v. Sexton, 32 Mich. 406, 20 Am. Rep. 654 (1875); Brannan 
v. Schartzer, 4 Ohio App. 356, 35 Ohio Cir. Ct. Rep. 626 (1915). 

11 Palmer v. State, 88 Tenn. 553, 13 S.W. 233 (1890); State v. Caldwell, 
3 La. Ann. 435 (1848); for general discussion see 110 A.L.R. 827 (1937). 

12 Conwell v. Sears, 65 Ohio St. 49, 61 N.E. 155 (1901). 

13 Kenich v. McClearly, 103 Ohio St. 457, 134 N.E. 462 (1921). 

14 Compare: Kelchun v. United States, 270 Fed. 416 (8th Cir. 1921) with 
Skilken v. United States, 293 Fed. 923 (8th Cir. 1923). 

15 United States v. Yuginovich, 256 U. S. 450 (1920); United States v. One 
Ford Coupe, 272 U. S. 321 (1926). 

16 State v. Texas Brewing Co., 106 Tex. 121, 157 S.W. 1166 (1913). 

17 Beierle v. City of Newport, 305 Ky. 477, 204 S.W. 2d 806 (1947). 

18 Capitol Novelty Co. v. Evatt, 145 Ohio St. 205, 61 N.E. 2d 211 (1945), 
cert. denied 326 U. S. 738 (1945). 
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complained that his interest or ownership in the machines in Ohio 
was without benefit, and to compel him to pay taxes without in 
turn granting him benefits similar to those granted like taxpayers 
was a denial of the rights guaranteed by both state (Art. 1 Sec. 2) 
and federal (IV Amendment) constitutions. This “benefits” argu- 
ment is by no means unique in the field of taxation but was given 
an unusual application in this case. The Ohio court followed a long 
line of federal cases'® and flatly rejected the contention. It is not 
uncommon in the field of taxation to impose a tax upon a class or 
upon individuals who enjoy no direct benefit from its expendi- 
tures.2° Indeed if each tax had to be apportioned to the direct 
benefits received few taxes could be sustained. The familiar argu- 
ment that taxation and protection are reciprocal was raised in an 
early Ohio case and rejected.?! 

The taxpayer’s contention in Ellery v. Evatt that the slot 
machines were mere gambling devices and so not subjects of owner- 
ship as defined by the statute raises an interesting question. Lower 
courts in Ohio have found that no property right exists in gambling 
devices.” Courts of other jurisdictions have held that such devices 
cannot be replevied by a former possessor if used solely for gambling 
purposes,”* but can be replevied if they are capable of any legitimate 
use.2* To make such a distinction is to recognize a property right 
in the gambling device measured by its capacity for legal use. 

In some jurisdictions where by statute gambling devices may 
be seized and destroyed, the constitutionality of such statute is 
based on the theory that gambling devices are dangerous to public 
welfare and are not property within the meaning of the due process 
clause. One would not expect to find a property tax on a slot 
machine in a jurisdiction where this concept obtains. 

Under the Ohio statutes it is not an offense to possess a gam- 
bling device unless it is kept or exhibited for gain, and the express 
authorization to destroy the device is dependent upon conviction 
for illegal possession. It is difficult logically to maintain that prop- 
erty, which has been rendered contraband and subject to im- 
mediate seizure by the illegal use to which it has been put, can, at 
the same time, be owned by anyone. It would seem valid, rather, to 
contend that the legal ownership of a gambling device is forfeited 





19 Carmichael v. Southern Coal and Coke Co., 301 U.S. 495 (1936); Carley 
v. Hamilton and Snook, 281 U.S. 66 (1930); Thomas v. Gay, 169 U.S. 264 (1897). 

20For example: 115 Ohio Laws 26 (1933) (gasoline taxes used for 
unemployment relief); Onto Gen. Cope § 6212-491 (beer taxes used for un- 
employment relief). 

21 Stevenson v. Hunter, 2 Ohio N.P. 300 (1892). 

22 Akron v. Stoganovic, 24 Ohio N.P. (ns) 479 (1923). 

23 Mullen v. Moseley, 13 Idaho 457, 90 Pac. 986 (1907). 

24 Wagner v. Upshur, $5 Md. 519, 52 Atl. 5C9 (1902). 








282 OHIO STATE LAW JOURNAL [1950 


the moment it is put to the use which the statute prohibits, because 
such machines can be confiscated immediately upon their being 
so used. Indeed, one lower court in Ohio permitted destruction of 
a machine irrespective of its present use, on the ground that it was 
possible to transform it into a gambling device by removing a 
part.?5 If it be true that one’s property in a device ceases upon its 
being improperly employed, the property in the slot machines, 
which were the subject of controversy in Ellery v. Evatt, had fled, 
the use of the machines in that case being admittedly entirely for 
gambling purposes. The court, however, found that the “subject of 
ownership” portion of the defining statute was satisfied by the 
taxpayer’s having purchased and paid for the machines and having 
maintained and put them to use for gain. 

It is possible that the imposition of a tax on property, ownership 
of which has been forfeited by reason of the illegal use thereof, 
results from a failure properly to distinguish between taxation 
of the illegal occupation, and taxation of the property used in such 
illegal occupation. With respect to the tax on the property, to state 
the proposition is to illustrate the apparent fallacy; a property tax on 
chattels of an illegal nature compels one to pay a duty, based on 
ownership, on property which is legally incapable of being owned. 
This objection is not present with respect to taxes levied on 
occupations or uses. 

In the final analysis, however, whether that which is unlawful 
shall or shall not be taxed rests upon a policy basis. The argument 
against such a tax is that the attraction of the additional revenue 
derived therefrom tends toward a laxity of law enforcement, at 
least on local levels.2* The support of the opposite view lies in the 
theory that taxing the unlawful is a deterrent to the crime, which 
supplements rather than discourages enforcement of criminal 
statutes. It is well known that merely prohibiting an activity 
seldom causes it to cease altogether, and the policy of continu- 
ing a tax cannot’ be regarded as unsound, since to allow the 
argument to prevail that a tax is a license would tend to en- 
courage participation. Nor should the tax be withheld because 
no benefit is derived when it is the taxpayer who deprived him- 
self of those benefits. Thus it appears that whether an individual 
is using his property in a manner forbidden by law, or engaging in 
an illicit business he continues to be subject to taxes of all forms. 

C. Stanley Taylor and Joseph S. Wise 





25 Steed v. Tate, Sheriff, No. 331, Greene County, Ohio, May 1930, cited 
in Miller v. Warren, 20 Ohio L. Abs. 443 (1935). 

26 Beierle v. City of Newport, 305 Ky. 477, 204 S.W. 2d 806 (1947). (The 
court condemning a local occupation tax on gambling. “Where a city’s 
treasury is found, there may its heart be found also.”) 
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AGENCY—SCOPE OF EMPLOYMENT 
—EMPLOYEE RETURNING HOME 


Defendant’s truck driver, Russell, was permitted to take 
defendant’s truck to his home over the 4th of July weekend. He 
had on one occasion made a sale to a customer and had obtained 
permission to solicit another order from this customer one month 
previously. On the Fourth of July, Russell left in the truck to solicit 
the order. Discovering he had no cigarettes, Russell went past the 
intersection leading to the customer’s home and bought cigarettes 
at the village of Goshen. He started back in less than two hours 
to solicit the order and on approaching the intersection leading to 
the customer’s home, he could see that the customer’s car was not in 
his yard, and knowing of his habit of keeping the car in his yard, 
concluded he was not at home. Russell proceeded to his own home 
and was opening the gate to drive the truck into his yard when the 
collision occurred, injuring the plaintiff, a guest in the other car. 
Held, for plaintiff. The jury found that Russell was negligent in 
the scope of his employment. Rhude v. Ed. G. Koehl Inc., 55 Ohio 
L. Abs. 532 (1948). 

It is not every turning away from his duties by the servant 
which constitutes a departure from his scope of employment and 
consequent suspension of ‘the liability of the master for the acts 
of the servant. To constitute a departure there must be a complete 
turning away from the business of the employer. Fleichmann v. 
Howe, 213 Ky. 110, 280 S. W. 496 (1926); Schultze v. McGuire, 241 
N. Y. 460, 150 N. E. 516 (1926). It is generally agreed that once the 
servant does turn away completely from his duties the liability of 
the master for the acts of his servant is suspended from that moment 
until the servant again takes up the business of the employer. 
Adomoitis v. Hopkins, 95 Conn. 239, 111 Atl. 178 (1920); Graves v. 
Utica Candy Co., 211 App. Div. 872, 206 N. Y. Supp. 911 (1924). 

A more difficult problem is presented in determining when the 
servant has returned to the scope of his employment so as to make 
liable the master for any subsequent acts. In a few cases it has been 
held that the servant returns to the scope of his employment 
as soon as he starts back to take up his duties. Mancuso v. Hurwitz- 
Mintz Furniture Co., 183 So. 461 (1938); Gilbert v. Trotter, 160 So. 
855 (1935). Other courts require the employee to be where he 
would have been if he had never departed from his employment. 
Southwest Dairy Products Co., Inc. v. Defrates, 132 Tex. 556, 125 


283 











284 OHIO STATE LAW JOURNAL [1950 


S.W. 2d 282 (1939); Chisos Mining Co. v. Pedro Huerta, 141 Tex. 
289, 171 S.W. 2d 867 (1943). The majority adopting an intermediate 
view, requires the servant to be reasonably close to the place he 
would have been if he had never left his employment. Riley v. Stand- 
ard Oil of N. Y., 231 N. Y. 301, 132 N. E. 97 (1921); Fiacco v. Carver, 
234 N. Y. 219, 137 N. E. 309 (1922). 

In its opinion the court stated that when the acts of the em- 
ployee, from their nature, may or may not be in the course of his 
employment, the controlling test is the motive or intent of the em- 
ployee. While the motive or intent of the employee is always a factor 
to be considered it is not the decisive test in imputing liability to the 
employer for the employee’s negligence. 1 MecH=EM On AcEncy 1462, 
§ 1882 (2d ed. 1914). The motive or intent of the employee is 
controlling only when he has committed a wilful tort. The employer 
cannot be held for the wilful tort of his servant unless it was com- 
mitted to carry out the instructions of the employer. Ploof v. 
Putnam, 83 Vt. 252,75 Atl. 277 (1910,; C.&0. Ry. Co. v. Ford, 158 
Ky. 800, 166 S. W. 605 (1914). 

It would seem that the court reached the correct decision in 
the principal case. The defendant was liable under any of the tests 
noted for resumption of the liability of the employer since Russell 
had returned to the place he would have been if he had never 
departed from his employment. However, it would appear that since 
no wilful tort was involved, the motive or intention test used by the 
court was inapplicable. 

John D. Duffy 


DeEcEeDENTs EstaTesS—WRriIT Or PROHIBITION No SuBSTITUTE 
For AprEAL In Case Or DovuBLE PROBATE 


Myra Shane, a resident of Hamilton County, died in Preble 
County. Her first will was probated in Hamilton County, then her 
second will was probated in Preble County over the protest of 
James Clary, the administrator c.t.a. appointed in Hamilton County. 
Clary sought a writ of prohibition. Held writ denied. State ex rel. 
Clary v. Probate Judge of Preble County, 151 Ohio St. 497, 86 N.E. 
2d 765 (1949). 

As a general rule in Ohio prohibition is an extraordinary remedy 
and not a substitute for appeal, and will be granted only when a 
court is obviously exceeding its jurisdiction. When the determination 
of jurisdiction depends on the facts of the case it is the court that 
must decide whether the facts necessary for jurisdiction are present. 
That is, “ A writ of prohibition will not issue against a court having 
jurisdiction of the subject matter of an action pending before it or 
to deprive such court of the authority vested in it by the laws of 
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the state of Ohio to determine its own jurisdiction.” 31 O. Jur. 581. 
And the laws of Ohio do grant the probate courts power to deter- 
mine the facts of their jurisdiction. Schroyer v. Richmond, 16 Ohio 
St. 455 (1865). 


The problem facing the supreme court was: did the provision 
of Ohio General Code Section 10501-55 that “The jurisdiction ac- 
quired by a probate court over a matter or proceeding is exclusive 
of that of any other probate court, except where otherwise pro- 
vided by law,” deprive the Preble County Probate Court of juris- 
diction of the subject matter in this case? The supreme court opined 
that “it is otherwise provided by law” that a will shall be probated 
in the county in which the testator was domiciled, if at the time of 
his death he was domiciled in the state. Onto Gen. Cope § 10504-15. 


In a situation involving administrators rather than executors, 
appointed by different probate courts, the supreme court reached 
a result opposite from that in the principal case. State ex. rel Taylor 
v. Gregory, 122 Ohio St. 512, 172 N.E. 365 (1930). The only other 
case in which the situation of the principal case was present was a 
nisi prius case in which the judge of the first probate court in order 
to assume jurisdiction refused to surrender control of the case to 
the Lucas County personal representative. In re Estate of Henry 
Worthington, 4 Ohio Dec. 381 (Probate Ct. Hamilton County 1896) . 
The statutes involved in that case are the same as those in the 
principal case. 

Ohio General Code Section 10501-55 was originally enacted in 
1853 and its wording has remained unchanged. It has been held to 
establish that the jurisdiction of a probate court, once acquired over 
an estate, is exclusive of that of every other probate court. State 
ex. rel. Black v. White, 132 Ohio St. 58, 63, 5 N.E. 2d 84 (1936). This 
position was first attacked in the case of State ex rel. Overlander v. 
Brewer, 147 Ohio St. 386, 72 N.E. 2d 84 (1947). In that case the 
decedent had died a resident of Mahoning County and intestate ad- 
ministration had been granted there, when a will was sought to be 
probated in Cuyahoga County. The court held that since a will is to 
be probated in the county in which decedent was domiciled and 
intestate administration is granted in the county in which the de- 
cedent was resident. Ou10 Gen. Cope §§ 10504-14 and 10509-1. This 
is under the exception “where otherwise provided by law” included 
in Ohio General Code Section 10501-55 which prevents the intent 
of the statute from operating. By this construction the supreme 
court manages to reach the same result as in State ex rel. Barbee v. 
Allen, 96 Ohio St. 10, 117 N.E. 13 (1917). The Barbee case ‘is dis- 
tinguishable on the facts since the relator was the executor ap- 
pointed by the second probate court, and the statutes construed in 
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the principal case were not relied on by the court although both 
were in effect at the time. 

The result of this case is the re-affirming of the old rule that a 
judgment of a probate court could be collaterally attacked by an- 
other probate court for lack of jurisdiction, a condition that Ohio 
General Code Section 10501-55 was intended to correct. This condi- 
tion prevails in Kentucky where it causes much confusion. Evans, 
The Venue of Probate Proceedings in Kentucky, 6 Ky. Sr. B. J. 13 
(1941). 

Most states have avoided this problem by changing the fact of 
residence from a jurisdictional matter to one of venue, thus avoid- 
ing collateral attack on probate proceedings. It was believed that 
this problem had been avoided in Ohio by the provision in Ohio 
General Code Sections 10504-15 and 10501-56 allowing appeal from 
contest of jurisdiction in probate court. Basye, The Venue of Pro- 
bate and Administration Proceedings, 43 Micu. L. Rev. 471 (1944). 

The problem has been attacked in a host of ways. Wisconsin 
provides that when a court has found the jurisdictional fact of res- 
idence present, its judgments or proceedings may not be collaterally 
attacked on those grounds. Wis. Statutes 253.03 (1943). In Minn- 
esota it is required in case of conflict as to venue that the second 
court shall stay all proceedings until the first court has ruled as to 
its venue. Minn. Statutes § 525.82 (1945). Many states hold that 
the first court acquiring jurisdiction has exclusive and exhaustive 
jurisdiction. Basye, The Venue of Probate and Administration Pro- 
ceedings 43 Micu. L. Rev. 471 (1944). 

With due respect for the judgment and wisdom of the supreme 
court it seems that the decision in this case could have been as well, 
if not more excusably decided the other way. Jurisdiction is by 
its nature either exclusive or concurrent, it can not be both. If the 
jurisdiction is exclusive “except where otherwise provided by law,” 
it must be concurrent when so otherwise provided. Yet in will pro- 
bate proceedings of, the resident decedent, jurisdiction is only in the 
county of domicile. On10 Gen. Cope § 10504-15. Surely, however, the 
court does not mean to say that a decedent had two domiciles; and 
if so the rule propounded in Merril v. Lake would hold, “where 
there are two courts of equal or concurrent jurisdiction, that the 
court possesses the case in which jurisdiction first attaches.” 16 Ohio 
374, 405 (1847). And since Ohio law provides that a probate court 
is competent to determine the facts of its own jurisdiction and ap- 
peal from such determination is provided for, it would seem that 
comity would require more respect for the determinations of other 
probate courts as to their jurisdiction. If the present trend, as ex- 
emplified by the principal case, is followed to its logical result we 
may well find the probate courts of the various counties actively 
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competing with one another to supervise the estates of decedents 
in order that the inheritance tax revenue will be paid over to their 
county. 

James D. Hapner. 


PLEeaDING—C.ass Suit 


Plaintiff, in his amended petition, purported to represent him- 
self and approximately 700,000 other gas consumers who purchased 
gas from defendants, gas and electric corporations, between the 
years 1929 to 1937. The gravamen of the complaint was the alleged 
secret dilution of natural gas by means of inert gas. Plaintiff’s prayer 
was for an injunction prohibiting the billing of consumers for diluted 
gas until proper charges had been determined and prohibiting 
dilution in the future; for a finding of the aggregate amount of 
damages suffered by plaintiff and those he represents and that a 
master be appointed who would require each defendant to account 
for and turn into the custody of the court all the funds which it 
received at any time by reason of said secret dilution. A general 
demurrer to the original petition was sustained by the trial court on 
the ground that the action was not maintainable as a class suit and 
judgment was entered for the defendants. The court of appeals re- 
versed, directing that plaintiff be permitted to amend his petition 
with instructions that if a general demurrer should be filed thereto 
to overrule the same. Davies v. Columbia Gas & Electric Corp., 51 
Ohio L. Abs. 372, 79 N.E. 2d 327 (1948), 9 Onto Sr. L.J. 704. Held, 
reversing the appellate court, that the amended petition was in- 
sufficient to support a class suit. 151 Ohio St. 417, 86 N.E. 2d 603 
(1949). 

Ohio General Code Section 11257 provides, “When the question 
is one of common or general interest of many persons, or the parties 
are very numerous, and it is impracticable to bring them all before 
the court, one or more may sue or defend for the benefit of all.” 
The standard code provisions for class actions or representative suits 
are not sufficiently explicit and the confusion in Ohio concerning 
their proper interpretation is typical. There is no outstanding weight 
of authority, at the present time, to aid the courts in this matter. 
Federal Rule 23 is much more specific in that it classifies representa- 
tive suits into true, hybrid and spurious. Perhaps as a result of this 
classification the principles involved in class actions have been de- 
veloped significantly by the federal courts since 1938. A few of the 
states have copied this rule. 

The court first pointed out that under the statutes quoted, in 
the principal case, “there must be a community of interest plus a 
right of recovery based upon the same essential facts, and all those 








288 OHIO STATE LAW JOURNAL [1950 


on whose behalf the suit is filed must have an interest in common or 
identical with that of the person in whose name the suit is brought.” 
In support of this the court cited Trustees of Jackson Twp. v. 
Thoman, 51 Ohio St. 285, 37 N.E. 523 (1894); Duncan v. Willis, 51 
Ohio St. 433, 38 N.E. 13 (1894); Stevens v. Cincinnati Times-Star 
Co., 72 Ohio St. 112, 73 N.E. 1058 (1905); Haggerty v. Squire, Supt. 
of Banks, 137 Ohio St. 207, 28 N. E. 2d 554 (1940); Wheatley, 
Trustee, v. A. I. Root Co., 147 Ohio St. 127, 69 N.E. 2d 187 (1946). 

The consumers represented are scattered throughout Ohio. They 
paid different rates and purchased under different franchises, con- 
tracts and ordinances. From this the court concluded that there was 
no community of interest plus a right of recovery based upon the 
same essential facts between plaintiff and those he purports to rep- 
resent; stating that it could not be said that plaintiff is acting 
pursuant to the wishes and desires of all such persons, because some 
might not wish to sue at all and others might wish to sue for breach 
of contract or for restitution, in which event the parties defendant 
would not be the same. The objection that some might not wish to 
sue at all might be made in most class actions, but this objection by 
itself has not generally been thought to preclude this type of action. 
However, the court no doubt had in mind and is hereby approving 
the action of the parties themselves in the Wheatley case, supra. In 
that case the record shows that the parties themselves, by stipulation 
in the court of common pleas, divided the preferred shareholders into 
classes in accordance with the attitude of each as to consent, ac- 
quiescence or opposition in connection with the recapitalization of 
the A. I. Root Co. 

Although both the Wheatley and Haggerty cases, supra, would 
permit a class suit when the causes of action arise from a common 
source and represent a like interest or when parties were very 
numerous, the court apparently did not consider the rule applicable 
to the instant factual situation, emphasizing the lack of factual 
similarity between the parties represented. Less rigid requirements 
as to factual similarity have been indicated. Smith v. Kroeger, 138 
Ohio St. 508, 37 N.E. 2d 45 (1941); McKenzie v. L’Amoureuz, 11 
Bars. 516 (N.Y. 1851); Hilton Bridge Const. Co. v. Foster, 26 Misc. 
338, 57 N.Y. Supp. 1106 (3d Dep’t 1899); Pomery, Equity JurRIsPRU- 
DENCE 510 (5th ed. 1941). But see Garfein v. Steglitz, 260 Ky. 430, 86 
S.W. 2d 155 (1935); Wheaton, Representative Suits Involving Nu- 
merous Litigants, 19 Corn. L.Q. 434 (1933); Lesar, Class Suits and 
the Federal Rules, 22 Minn. L. Rev. 36 (1937). 

In the principal case the court pronounced the recovery of 
damages for all those who were allegedly defrauded as the primary 
object of the action and the relief of an equitable character merely 
ancillary. To this extent the court hinted that the statute applies 








1950] RECENT DECISIONS 289 


only to equitable causes. It is generally held, however, that the 
statute applies to legal and equitable causes. Platt v. Colvin, 50 Ohio 
St. 703, 36 N.E. 735 (1893); Cherry v. Howell, 4 F.Supp. 597 (E.D. 
N.Y. 1933) (but not fraud or deceit); Colt v. Hicks, 97 Ind. App. 
177, 179 N.E. 335 (1932); Walker v. Village of Dillonvale, 82 Ohio St. 
137, 92 N.E. 220 (1910). One such view is that the statute is a 
codification of the equitable bill of peace. Pomeroy, Equity Juris- 
PRUDENCE, supra at p. 463. 

Although stressing the above reasons for reversal the court was 
also of the opinion that in view “of the orders issued, adjustments 
made and rates determined by the Public Utilities Commission af- 
fecting gas consumers in Columbus and covering the years men- 
tioned in the amended petition, some of them pursuant to the judg- 
ments of this court, it is extremely doubtful whether the plaintiff 
has sustained any loss or damage which would support his action.” 
In addition, the court held that since the total claim of the plaintiff 
is less than $100, it would not be sufficient to confer original juris- 
diction on the court of common pleas. Ohio General Code Section 
11215. And, being an action of this type, the total claims of the class 
may not be aggregated to supply the necessary jurisdictional amount. 
Hackner v. Guaranty Trust Co. of New York, 2 Cir., 117 F. 2d 95, 
cert. denied, 313 U. S. 559 (1941); Quinlan, Aud., v. Myers, 29 Ohio 
St. 500 (1876). On this point the court once again is in conflict with 
the view expressed above concerning the equitable bill of peace 
which gives a court of equity jurisdiction to prevent a multiplicity 
of suits regardless of the amount of the claim. 

The court did not mention the prodigious accounting task that 
would be involved in distributing the damages to the various con- 
sumers if the case had been decided in favor of the plaintiff, although 
this administrative problem could properly be considered by a court 
of equity in exercising its discretion to grant or withhold relief. 

Jack V. Danaher. 








The Effect of Improper Venue Upon 
Jurisdiction of the Person and Jurisdiction 
of the Subject Matter 


Rosert L. Wits* 


There is much apparent confusion between the conceptions of 
jurisdiction and venue. This confusion is unnecessary and could be 
avoided by careful analysis. 

So far as definitions of the two terms are concerned, there is no 
difficulty. For our purpose, jurisdiction may be defined as the power 
to hear and determine. Venue, on the other hand, may be defined as 
the “locality of a law suit—the place where judicial authority may 
be exercised.”! The distinction between jurisdiction and venue has 
been stated clearly by the Ohio Supreme Court: 


Jurisdiction must not be confounded with venue. 
Jurisdiction is the right to hear and determine a cause, but 
the term is used in the sense of power rather than in the 
sense of selection, There is no doubt that courts of common 
pleas in Ohio have the right to hear cases of injuries to per- 
son and property and of wrongful death by railroad com- 
panies, but it does not follow that Ohio courts must, and at 
all events, hear all cases which may be tendered. In some 
of the former decisions of this court the language concern- 
ing the word ‘jurisdiction’ has not been carefully selected, 
thereby leading to some misapprehension. Jurisdiction may 
exist to hear and determine causes of a certain class, and 
yet that jurisdiction may not be permitted to attach to 
certain cases by reasons of limitations of venue. Venue 
signifies the geographic division where a cause shall be 
tried. Both jurisdiction and venue depend upon constitu- 
tional and statutory provisions. While certain provisions 
may give the courts power to hear certain causes, other 
provisions may limit the rights of certain parties to avail 
themselves of that jurisdiction.” 

So far there seems to be no difficulty, and no reason why there 


should be any confusion between these two conceptions. 
At this point, it should be noted that there are two kinds of 
jurisdiction. 





* Associate Professor of Law, College of Law, The Ohio State University. 

1 Commercial Casualty Ins. Co. v. Consolidated Stone Co., 278 U. S. 177, 
179, (1928). 

2 Loftus v. Pennsylvania Rd. Co., 107 Ohio St. 352, 356, 140 N.E. 94, pe- 
tition for writ of error dismissed, 266 U. S. 639 (1924). Other definitions may 
be found in Foster, Place of Trial in Civil Actions, 43 Harv. L. Rev. 1217 (1930), 
and Note, The Venue of Actions as Affecting the Jurisdiction of Courts, 11 
Munn. L. Rev. 260 (1927). 
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JURISDICTION OF THE SUBJECT MATTER AND 
JURISDICTION OF THE PERSON 
The first is jurisdiction of the subject matter. Perhaps the mean- 


ing of this phrase may be best approached from a negative view- 
point. If a court does not have jurisdiction of the subject matter, it 
cannot render a valid judgment. For example, in most actions, the 
minimum pecuniary jurisdictional limitation of the common pleas 
courts in Ohio is $100.01. Therefore, if a suit for $100.00 is filed in a 
common pleas court, it would be correct to say that the court does 
not have jurisdiction of the subject matter of that particular action. 
Likewise, if a patent infringement suit were filed in common pleas 
court, it would be correct to say that the court does not have juris- 
diction of the subject matter of that particular action. Subject to 
qualifications not here material, the parties can not waive the objec- 
tion of lack of jurisdiction of the subject matter. As it is often put, 
“the parties cannot confer jurisdiction of the subject matter.” 

Now as to the second kind of jurisdiction—jurisdiction 
of the person. If a court does not have jurisdiction of the person of 
the defendant, it cannot render a valid in personam judgment against 
the defendant, even though it has jurisdiction of the subject matter 
of the particular action. But, unlike jurisdiction of the subject 
matter, a party may waive the objection of lack of jurisdiction of his 
person. Thus , even if a court at first lacks jurisdiction of the person 
of the defendant, the defendant may enter a general appearance and 
thereby confer upon the court jurisdiction of his person. With these 
elementary but fundamental’ principles in mind, let us consider the 
judicial reaction to venue problems. 

There is no difficulty if venue is proper. That is, if a statute re- 
quires that an action be brought in the county where the defendant 
may be served, and if the action is brought in A County, and sum- 
mons is served on the defendant in A County, there is no problem. 
The court has jurisdiction, and venue is proper. However, if the ac- 
tion is brought in A County, summons is issued to the sheriff of B 
County and he serves the defendant in B County, it is clear that the 
place or venue of the action does not comply with the statute. In 
other words, the venue is improper. However, this statement, of 
itself, does not solve practical problems. 

THE Two ProsBLeMsS 
The most frequent of these problems may be stated as follows: 


PROBLEM A. 
Plaintiff sues defendant in the wrong county or dis- 

trict. Defendant does not appear, and the court renders a 

default judgment against him. Is the judgment valid? 





3 Frequently courts refer to a statute providing for place of trial as be- 
ing a “jurisdictional statute.” Such a term is patently ambiguous. Either 
jurisdiction of the person or jurisdiction of the subject matter may be meant. 
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PROBLEM B. 

Plaintiff sues defendant in the wrong county or district. 
Defendant appears generally, without raising the objection 
that the action was brought in the wrong county or district. 
May defendant thereafter, in the trial court, or in an appel- 
late court, successfully contend that the court has no juris- 
diction ?* 

These are problems which are frequently faced by the courts, 
and in dealing with them the courts have talked in confusing fashion 
about jurisdiction and venue. Why should this be, in view of the 
ease with which we may distinguish the two concepts, on the defi- 
nition level? Why should this be, when there seems to be no con- 
nection between the two concepts, considered abstractly? Why 
should lawyers be unable to predict successfully the outcome of 
venue issues on the basis of apparently definite previous decisions? 

THREE JUDICIAL Positions WiTH Respect To VENUE STATUTES 

In construing a “venue” statute, a court may take one of at least 
three possible positions: 

Position 1. The statute relates solely to venue, and has no juris- 
dictional significance whatever. That is, even though the action is 
brought in the wrong county or district, this fact does not impair the 
jurisdiction of the court to any extent whatever. 

Position 2. If the action is brought in the wrong county or dis- 
trict, the court does not acquire jurisdiction of the person of the de- 
fendant by the service of summons. 

Position 3. If the action is brought in the wrong county or dis- 
trict, the court lacks jurisdiction of the subject matter of the action. 

Let us now consider some illustrative cases. ® 

In Commercial Casualty Insurance Company v. The Consolidat- 
ed Stone Company,® plaintiff, an Indiana corporation, brought a 
transitory action against defendant, a New Jersey corporation, 
in the District Court of the United States for the Northern Dis- 
trict of Ohio. The defendant was doing business in Ohio, and 
summons was served within the district upon defendant’s statutory 
agent. Defendant neither appeared nor answered within the 
required time, and default judgment was entered in favor of 





4 If the defendant makes a timely special appearance and properly raises 
the venue objection, it will be sustained, whether the court regards the 
question as “jurisdictional” or not. Therefore, opinions dealing with this 
third problem will not be discussed, although the language of such opinions 
may exhibit the same contrariety of approach as those dealing with the first 
two problems. 

5 Only a few selected United States Supreme Court and Ohio cases are 
referred to in this paper. No attempt has been made to examine cases from 
other jurisdictions, or even to examine all the United States Supreme Court 
and Ohio venue cases. It is quite possible that judicial opinions may be found 
which analyze the present problems satisfactorily. 

6278 U.S. 177 (1928), supra note 1. 








294 OHIO STATE LAW JOURNAL [Vol. 11 


plaintiff. Later in the same term defendant moved that the judg- 
ment be vacated and the action dismissed because the action was 
brought in a district in which neither party resided. The motion was 
denied and defendant sued out a writ of error from the circuit court 
of appeals. That court certified to the supreme court the question 
as to whether it was open to the defendant, after permitting the case 
to proceed to judgment by default, to object that the action was 
not brought in the district of the residence of either party. The 
supreme court answered the question in the negative. Although 
the venue was unquestionably improper, as the jurisdiction of the 
court was founded solely on diversity, and the Northern District 
of Ohio was not the residence of either the plaintiff or the defend- 
ant,’ the court held that the objection was “a waivable matter 
of venue only,” that the defendant waived the objection by not 
asserting it “seasonably,” and therefore (necessarily) that the 
motion to vacate was properly denied. The court contrasted the 
jurisdiction® and venue? statutes: 
These provisions often have been examined and con- 
strued by this Court. Summarized, the decisions are direct- 
ly to the effect that the first provision invests each of the 
district courts with general jurisdiction of all civil suits 
between citizens of different States, where the matter in 
controversy is of the requisite pecuniary value; and that the 
other provision does not detract from that general jurisdic- 
tion, but merely accords to the defendant a personal privi- 
lege respecting the venue, or place of suit, which he may as- 
sert, or may waive, at his election. 
The court thus attributed no jurisdictional significance whatever to 
improper venue. In terms of our formulation, the court took Posi- 
tion 1. If it had held that by reason of improper venue the District 
Court did not acquire jurisdiction of the person of the defendant by 
the service of summons (Position 2), it would have held, necessar- 
ily, that the judgment was void and should be vacated, as there had 
been no appearance whatever by the defendant. If the court had held 
that by reason of improper venue the District Court lacked jurisdic- 
tion of the subject matter (Position 3), it would have held, necessar- 





7 In this situation, venue would now be proper, under 28 U. S. C., Sec. 1391 
(c), as defendant was a corporation. 

8 Former U. S. C. Sec. 41, providing that district courts shall have “original 
jurisdiction” of certain classes of civil suits, including suits between citizens 
of different states. Where the value of the matter is controversy, exclusive 
of interest and costs, exceeds $3,000. The corresponding provision of the 
Judicial Code of 1948 is 28 U. S. C. Sec. 1332. 


®Former U. S. C. Sec. 112, providing that “. . . where the jurisdiction is 
founded only on the fact that the action is between citizens of different States, 
suit shall be brought only in the district of the residence of either the plain- 
tiff or the defendant.” The corresponding provision of the Judicial Code of 
1948 is 28 U. S. C. Sec. 1391 (a). 
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ily, that the default judgment was void and should be vacated. The 
Boston Consolidated Mining Co., '° another diversity case in which 
court did not mention Western Loan and Savings Co. v. Butte and 
venue was improper. !! In the Western Loan case the defendant had 
entered a general appearance, and the supreme court held that: 


The defendant had waived objection to jurisdiction 
over its person, and, by filing the demurrer on the ground 
stated, submitted to the jurisdiction of the Circuit Court. 

The court’s position in the Western Loan case is basically different 


from its position in the Commercial Casualty case. The language 
of the Western Loan opinion would seem to indicate that the court, 
in construing the diversity venue statute, was taking Position 2. 
Before the Commercial Casualty case was decided, a defendant 
sued in the wrong district might well have assumed that under 
the Western Loan decision, he would be safe in not appearing. If 
the court in the Commercial Casualty case had applied, literally, 
its opinion in the Western Loan case, it would have held the other 
way, and its opinion presumably would have said in substance: 


As the defendant made no appearance, it did not waive 
the objection of lack of jurisdiction of its person, and did 
not submit to the jurisdiction of the District Court. There- 
fore, the judgment was void, and should have been vacated. 
As the facts were different in the two cases, the supreme court did 


not necessarily violate the principle of stare decisis in the Commer- 
cial Casualty case by holding as it did. However, it might have 
have clarified the law by referring to the Western Loan case, point- 
ing out that the language of that opinion was too broad, and that the 
problem presented by the fact situation in the Commerical Casualty 
case required that the applicable principles be restated. In terms of 
our formulation, the facts in the Western Loan case presented 
Problem B, whereas the facts in the Commercial Casualty case pre- 
sented Problem A. A court faced with Problem B (as in the Western 
Loan case) is not forced to choose between Position 1 and Position 2, 
as the same result will be reached if either of the first two positions 
is taken. However, a court faced with Problem A (as in the Com- 
mercial Casualty case), is forced to choose between Position 1, and 
Position 2, as the two positions give different solutions to Problem 
A.!2 The language which had been used in the Western Loan case 





10 210 U. S. 368 (1908). 

11 Venue was improper for the same reason as in the Commercial Cas- 
ualty case. Plaintiff was a citizen of Utah; defendant was a citizen of New 
York; the action was brought in the Circuit Court for the District of Mon- 
tana. Jurisdiction was based solely on diversity of citizenship. 

12In Neirbo Co. v. Bethlehem Shipbuilding Corp., Ltd., 308 U. S. 165, 168 
(1939), the court, in discussing waiver of the objection to improper venue, 
said: “Whether such surrender of a personal immunity be conceived neg- 
atively as a waiver or positively as a consent to be sued, is merely an ex- 
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to solve Problem B would have given the “wrong” answer to Pro- 
blem A in the Commercial Casualty case. 
In Ohio, the general venue statute, Ohio General Code Section 
11277, provides: 
General rule as to other actions. Every other action 
must be brought in the county in which a defendant resides 
or may be summoned... . 


Ohio General Code Section 11282 provides: 


When summons may issue to another county. When the 
action is rightly brought in any courty, according to the 
provisions of the next preceding chapter, a summons may 
be issued to any other county, against one or more of the 
defendants, at the plaintiff’s request... . 

In Snyder v. Clough,'* plaintiff commenced an action in the 
Common Pleas Court of Stark County against four defendants, all 
of whom resided in Ohio counties other than Stark. The prayer of 
the petition was for damages for pollution of a stream, and for an in- 
junction against further pollution. Summonses were issued to the re- 
spective counties where defendants resided, and served upon them in 
those counties. None of the defendants appeared, and a default judg- 
ment wasentered against them for money damages, and they wereen- 
joined from further polluting the stream. Twenty-seven months 
after the entry of judgment, defendant Clough filed a motion to 
quash the service of summons and to vacate the judgment. This pre- 
sented to the trial court the same problem that was presented to the 
United States Supreme Court in the Commercial Casualty case. In 
terms of our formulation, the trial court was presented with Problem 
A. The court overruled the motion, and Clough appealed to the court 
of appeals. That court stated the principal question as follows: 





pression of literary preference.” The statement is true in context. However, 
it will be seen that when a court is faced with what we have called Problem 
A, it is not merely a matter of literary preference whether the court thinks 
that a defendant waives the objection by failure to raise it (Position 1), or 
whether it thinks that the court has no jurisdiction over the person of the 
defendant unless and until the defendant positively consents to be sued by 
entering a general appearance (Position 2). The distinction between the 
two conceptions is blurred in General Investment Co. v. Lake Shore & Mich- 
igan Southern Ry. Co., 260 U.S. 261, 273 (1922), wherein the court, in dis- 
cussing the objection of improper venue, said, “And the inability of the court 
to proceed with the cause in the presence of such an objection would not have 
resulted from any want of power to entertain and determine such a suit be- 
tween such parties, if they were before it, but only because the company de- 
clined to yield the necessary jurisdiction of its person.” Although the quo- 
tation refers explicitly to jurisdiction of the person, the use of the phrase “de- 
clined to yield” leaves open the question of the effect of a “failure to decline 
to yield” (Problem A). That question is answered six years later in the 
Commercial Casualty decision. 


1371 Ohio App. 440, 50 N. E. 2d 384 (1942). 
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Did the trial court erroneously exercise jurisdiction over 

the person of the defendants? In other words, was the ac- 

tion properly commenced in Stark County, and service of 

summons rightly made? 

It held that the action was not properly brought in Stark 
County, as the defendants could only be sued and the action proper- 
ly commenced in a county in which one of the defendants resided 
or service could be made on him. It therefore reversed the order 
of the trial court, and ordered the default judgment vacated. 

As we have said, the Ohio Court of Appeals was faced with the 
same problem which faced the United States Supreme Court in the 
Commercial Casualty case. In this situation, the United States 
Supreme Court took Position 1, while the Ohio Court of Appeals 
took Position 2. It ignored the possibility of Position 1, just as com- 
pletely as the United States Supreme Court ignored the possibility 
of Position 2. The court’s opinion in Snyder v. Clough gives no in- 
dication that it is aware that it is attributing jurisdictional signi- 
ficance to venue, i.e., that it is holding a “venue” statute to be “juris- 
dictional.” It is this lack of awareness which leads to lack of explicit- 
ness in venue opinions, and results in bewildering law students and 
misleading lawyers. 

This is not by any means to say that the Stark County Court of 
Appeals was wrong in the result reached, or even that it was wrong 
in taking Position 2. It was entirely correct, and in accord with pre- 
vious Ohio decisions. Many Ohio decisions, in interpreting various 
Ohio venue statutes, have talked in terms of Position 2, i.e., that if 
an action is not brought in the proper county, the court therefore 
does not, by the service of summons, acquire jurisdiction of the per- 
son of the defendant. Thus, in Southern Ohio Rd. Co. v. Morey,'* 
the court stated: 

Section 5027 provides that: ‘An action against...... a rail- 

road company, may be brought in any county through or in- 

to which such road. ...passes.’ This section, like the other 

sections of chapter five of the code of civil procedure, that 

merely prescribe the county in which a defendant may be 
sued, relate only to the jurisdiction over the person. 

Neither a railroad company nor other corporation, nor even 

a natural person, is bound to appear in an action in obedi- 

ence to a summons served out of the prescribed county. It 

is a privilege, however, that is personal, and may be waiv- 

ed; and this court has uniformly held, that a defendant by 

appearing in court, and, without objecting to its jurisdiction 

over his person, invoking any action in the cause, waives 
this privilege, and submits his person to the jurisdiction of 

the court. Harrington v. Heath, 15 Ohio 483, 487-8; Gilliland 

v. Sellers, 2 Ohio St. 223; Wood v. O’Ferrall, 19 Ohio St. 

427; Thomas v. Penrich, 28 Ohio St. 55; Fitzgerald v. Cross, 





14 47 Ohio St. 207, 24 N.E. 269 (1890). 
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30 Ohio St. 450; O’Neal v. Blessing, 34 Ohio St. 33; Handy 

v. Insurance Co., 37 Ohio St. 366; Elliott v. Lawhead, 43 

Ohio St. 171. The plaintiff in error not only appeared with- 

out objecting to the jurisdiction of the court of common 

pleas over its person, but moved to strike from the petition 

certain averments........ It thus, in the most ample man- 
ner, submitted its person to the jurisdiction of the court. 

(Italics added). 

Language of similar import may be found in other Ohio cases.'® 
And one writer, discussing the Ohio venue statutes and decisions, 
states: 

The (Ohio) General Code makes specific provision for the 

place of trial of certain classes of action, both in rem and in 

personam. As in Nebraska, this is a jurisdictional!® require- 
ment, and is not simply a provision for venue or place of 
trial of these actions. The general provision for actions in 

personam is. .. (Quoting Ohio General Code Section 11277, 

supra text preceding note 13). The word ‘must’ as used in 

the statute, is again interpreted as limiting the jurisdiction 

of the court even in purely personal actions between resi- 

dents of the state. The common pleas court of Ohio is there- 

fore not a court of statewide jurisdiction in actions in rem, 

in personal actions in which the place of trial is specifically 

designated, or in transitory actions generally.!7 

However, in Industrial Commission v. Murphy, 18 the court con- 
strued Ohio General Code Section 1465-90, which provided for the 
filing of an appeal from an award of the Industrial Commission “in 
the common pleas court of the county wherein the injury was inflict- 
ed.” The court of appeals stated: 

This court is of the view that the phrase in question pre- 

scribes the venue of the case, and not the jurisdiction of 

the court. All courts of common pleas have jurisdiction to 

review on appeal the awards of the Industrial Commission. 

The venue of a particular appeal is the county in which 

the injury occurred, if it occurred in Ohio at all. The dis- 





15 E.g., Long v. Newhouse, 57 Ohio St. 348, 49 N.E. 79 (1897), City of 
Fostoria v. Fox, 60 Ohio St. 340, 54 N. E. 370 (1899), Gorey v. Black, 100 Ohio 
St. 73, 125 N. E. 126 (1919), Bucurenciu v. Ramba, 117 Ohio St. 546, 159 N. E. 
565 (1927). It may be that the phraseology of Onto Gen. Cope § 11282, supra 
text preceding note 13, has been a factor in the frequent adoption of Position 
2 by the Ohio courts. That section provides that when the action is “rightly 
brought” in one county, summons may be issued to other counties. If the 
action is not “rightly brought” in the county, it is understandable that the 
courts would assume that if summons is nevertheless issued to other counties, 
such summons is unauthorized by the statute and absolutely void, and that 
service of such summons gives the court no jurisdiction of the person of the 
defendant. 

16 As to the ambiguity of the term “jurisdictional” in this connection, see 
note 3, supra. 

17 Coffman, Jurisdiction or Venue? 20 Minn. L. Rev. 617, 622 (1936). 

18 41 Ohio App. 206, 180 N.E. 731 (1931), motion to certify record over- 
ruled, Jan. 20, 1932. 
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tinction between jurisdiction and venue is pointed out in 
Loftus v. Pennsylvania Rd. Co., 107 Ohio St. 352, 140 N. E. 
94. The venue of an action can be waived. 27 Ruling Case 
Law, 783; Southern Ohio Rd. Co. v. Morey, 47 Ohio St. 207, 
24 N. E. 269; Klein v. Lust, 110 Ohio St. 197, 143 N. E. 527. 
The Industrial Commission made no timely objection to the 
trial of the case in the County of Athens, rather than in 
Hocking County, and, by pleading to the merits of the case, 
waived its right to subsequently raise that question. 
This language is much closer to the analysis of the United States 


Supreme Court in the Commercial Casualty case than to that of 
the Ohio Supreme Court in Southern Ohio Rd. Co. v. Morey.?® 
In terms of our formulation, the court of appeals is apparently tak- 
ing Position 1 rather than Position 2. The court takes no notice 
whatever of the inconsistency of its opinion with previous Ohio 
opinions. 7° However, the difference in approach makes no difference 
in the result of the Industrial Commission case, because in that 
case the problem presented is Problem B, and, as we have seen, 
either Position 1 or Position 2 gives the same answer to Problem 
B. 21 

In B. & O. Rd. Co. v. Hollenberger,?? plaintiff sued the defend- 
ant in the Common Pleas Court of Seneca County, Ohio to recover 
a penalty for an overcharge under the provisions of Sections 3374 
and 3376 of the Revised Statutes. The overcharge complained of 
did not take place in Seneca County, and therefore venue was im- 
proper, under Section 5022, Revised Statutes. 2? There was no de- 
murrer attacking the jurisdiction of the court, nor was the want of 
jurisdiction set up in defendant’s answer. The question of jurisdic- 
tion was first raised on defendant’s petition in error in the circuit 
court, one assignment of error apparently being that the common 
pleas court had no jurisdiction of the subject of the action. Upon 
affirmance by the circuit court, the defendant filed a petition in 
error in the Supreme Court of Ohio. The supreme court held that 





19 Supra note 14. 

20 E.g., Southern Ohio Rd. Co. v. Morey, supra note 14, and cases cited 
supra note 15. 

21 Likewise, in Loftus v. Pennsylvania Rd. Co., supra note 2, the language 
of the opinion points toward Position 1. However, in the Loftus case, the 
defendant raised the venue question seasonably, by a motion to quash. Thus 
the case had not gone far enough to present even Problem A. In this situa- 
tion, if venue is improper, all three positions give the same result: the motion 
must be sustained. See note 4, supra. Thus it was unnecessary for the court 
to make a choice between positions. 

22 76 Ohio St. 177, 81 N.E. 184 (1907). 

23 Now Onto Gen. Cope § 11271, which provides in part as follows: “Ac- 
tions for the following causes must be brought in the county where the cause 
of action or part thereof arose: 

1. For the recovery of a fine, forfeiture, or penalty imposed by a 
statute. . .” 
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the Common Pleas Court of Seneca County lacked jurisdiction of 
the subject matter of the action, stating: 
it has nevertheless long been a universal rule that an objec- 
tion to the jurisdiction of the ‘subject-matter’ can not be 
waived; because, while parties may voluntarily submit their 
person to the jurisdiction of a court which has jurisdiction 
over the cause, they cannot confer power on the court as to 
the subject-matter, for the reason that the court can derive 
its general jurisdiction only from the power which created 
it, the sovereignty. 
The opinion concluded: 
The defendant in error (plaintiff below) rests his case on 
the theory that the plaintiff in error (defendant below) 
has waived the objection to the jurisdiction. For the rea- 
sons stated we are of the opinion that the objection to the 
jurisdiction was such that the defendant below could not 
and therefore did not, waive it. ‘Where the court has no 
authority to take cognizance of the subject-matter of the 
suit, the proceedings may be dismissed at any stage of the 
case, when that fact is made to appear.’ Thompson v. Steam- 
boat, 2 Ohio St., 28; Steamboat v. Long, 18 Ohio St., 521, 
526, 533; Hamilton v. Merrill, 37 Ohio St. 682, 684, 685. The 
judgments of the circuit court and the court of common 
pleas are reversed, and the original petition is dismissed. 
The supreme court was faced with Problem B. It ignored complete- 
ly previous decisions 74 taking Position 2, and most emphatically 
took Position 3. As Problem B was presented, either Position 1 or 
Position 2 would have led to an opposite result. 


THE SouRCE OF THE CONFUSION 

We now have before us a sufficient number of venue decisions 
to attempt an analysis of the cause of such apparently erratic and 
unpredictable decisions. The difficulty is not one of “distinguishing 
between jurisdiction and venue.” The courts do not often “confuse 
jurisdiction and venue.” The statements of the distinction which 
have been referred to previously 7° are crystal clear. It is not that 
the courts fail to follow these or similar definitions; actually they 
apply them with Idgic which is usually entirely satisfactory. 

It is submitted that much of the confusion results from the fact 
that when a court is faced with what we have called Problem A or 
Problem B, it usually fails to perceive that two separate and dis- 
tinct questions of law are presented. 

The first question is solely one of statutory interpretation; it is 
whether the legislature intended to attribute any jurisdictional 
significance at all to the venue statute, and if so, whether juris- 
diction of the person or jurisdiction of the subject matter is intend- 





24 E.g., Southern Ohio Rd. Co. v. Morey, supra note 14, Long v. New- 
house, supra note 15, and City of Fostoria v. Fox, supra note 15. 
25 Supra notes 1 and 2 and accompanying text. 
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ed. In terms of our formulation, the question is whether the court 
should, with respect to the venue statute, take the first, second, or 
third position. To repeat, this is simply a matter of statutory inter- 
pretation. The arrangement and phraseology of venue statutes vary 
considerably, and it is therefore to be expected that some venue 
statutes will be interpreted by the courts as requiring Position 1, 
while others will be interpreted as requiring Position 2 or Position 3. 
There is nothing inherently “right” or “wrong” about any one of the 
three positions. Unfortunately the language of the statutes is usually 
not sufficiently clear to indicate unmistakably the intent of the leg- 
islature. Therefore, the task of the courts is not easy. However, 
that is all the more reason for facing squarely the problem of statu- 
tory interpretation. It does not help at all to ignore it. 

Once a court has determined (or simply assumed) the answer 
to the first question of law, by taking Position 1, 2, or 3, the second 
question of law is usually easy. The second question is simply this: 
“Assuming Position 1 (or 2 or 3), what are the practical consequ- 
ences in this particular fact situation?” For example, in the Com- 
mercial Casualty case, once the United States Supreme Court as- 
sumed that the problem of statutory interpretation should be an- 
swered by taking Position 1, it followed inevitably that the default 
judgment was valid. And when, in Snyder v. Clough, supra, in a 
similar fact situation the Court of Appeals for Stark County, Ohio, 
assumed that the problem of statutory interpretation should be an- 
swered by taking Position 2, it followed inevitably that the default 
judgment was invalid. Nevertheless, it is this relatively simple sec- 
ond question of law which occupies the attention of most courts al- 
most to the exclusion of the first question, although the second ques- 
iton is dependent upon the answer to the first. A court usually as- 
sumes that one of the three positions is correct, and then devotes its 
opinion to a discussion of why a certain result must logically follow. 
Once the court assumes one of the three positions, it is a case of 
“downhill the rest of the way”. As a result of this unintentional 
avoidance of what is the only question of any real difficulty, an opin- 
ion in a venue case usually has little value to the bench and bar 





26 Usually the clues to legislative intent are faint. It may be significant 
that the statute uses the word “jurisdiction” rather than “venue” or “place 
of trial”, or that it says the action “may” instead of “must” be brought in a 
certain county, or that the action “must be brought only” in a certain 
county. The arrangement of the statutes may be relevent: if the 
venue and jurisdiction statutes are segregated, this may evince a legislative 
intent that no jurisdictional significance should be attributed to improper 
venue, but if the venue and jurisdictional provisions are intermingled, it is 
more likely that the legislature intended that improper venue should deprive 
the court of jurisdiction of the person of the defendant or jurisdiction of 
the subject. matter. 
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except when the identical fact pattern recurs. In future cases in- 
volving different fact patterns, the opinion may well prove to be a 
snare and a delusion, as the court will probably in a later case again 
ignore the first step of the analysis and may make a different as- 
sumption as to the proper position to be taken. 

Thus, in Western Loan and Savings Co. v. Butte and Consolidat- 
ed Mining Co.,?’ the United States Supreme Court devotes almost 
no discussion to the first step of the analysis, (i.e., the question of 
statutory interpretation) , stating simply: 

The circuit court for the district of Montana was with- 

out jurisdiction of the action, because neither of the par- 

ties to it was a resident of that district... But. . .the 

objection that there is not jurisdiction in a particular dis- 
trict may be waived by appearing and pleading to the 
merits. ...We are of opinion that the defendant had waived 

objection to jurisdiction over its person... . 

Thus the court assumed without discussion that Congress intended 


that if neither party is a resident of the district of suit, the trial court 
necessarily does not have jurisdiction of the person of the defendant 
merely by service of summons. It thus attributed a particular kind of 
jurisdictional significance to improper venue (i.e., it took Position 
2), without evincing any awareness of the fact that it might have 
taken either of two other alternatives: it might have held that 
Congress did not intend to attribute any jurisdictional significance 
at all to improper venue (i.e., it might have taken Position 1), or 
it might have held that Congress intended that if neither party is 
a resident of the district of suit, the trial court would therefore 
lack jurisdiction of the subject matter of the action (ie., it might 
have taken Position 3). 

When the United States Supreme Court was faced with Prob- 
lem A in the Commercial Casualty case, it did recognize that the 
first question for it to decide was whether the venue statute detracts 
from the “general jurisdiction” of the district court, or whether, on 
the other hand, it merely “accords to the defendant a personal 
privilege respecting the venue, or place of suit, which he may 
assert, or may waive, at his election.” Thus the court did not skip 
the first question entirely, as is so often done. However, its treat- 
ment of the first question is not satisfactory, as it reaches its con- 
clusion by merely summarizing the previous decisions. By thus 
contenting itself with a mere summarization, the court failed to 
explain the inconsistency between its opinion and such previous 
opinions as the Western Loan opinion.?® The Court of Appeals for 





27 Supra note 10. 

28In Neirbo Co. v. Bethlehem Shipbuilding Corp., Ltd., supra note 12, 
the United States Supreme Court, in discussing the distinction between juris- 
diction and venue, refers to “a period of confusing deviation,” during which 
the distinction was not observed. No cases are cited. 
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Stark County, Ohio, in Snyder v. Clough, supra, showed even less 
concern with the first question. Without so much as purporting 
to “summarize” previous decisions, it assumed without any discus- 
sion whatever that if venue was improper, the court necessarily 
lacked jurisdiction of the person of the defendant.”® As previous- 
ly indicated, the court of appeals would have been able to justify 
its position on the basis of previous opinions of the Ohio Supreme 
Court, but again it is regrettable that it did not explicitly recog- 
nize in its opinion that it was making a choice between two pos- 
sible alternatives. But probably the most striking Ohio case is 
B. & O. Rd. Co. v. Hollenberger, supra. In spite of the fact that 
many previous Ohio cases had assumed that wrong venue merely 
deprived the court of jurisdiction of the person of the defendant 
(Position 2), the court assumed, without any discussion and with- 
out any reference to the previous venue cases, that improper venue 
deprived the court of jurisdiction of the subject matter of the 
action (Position 3). Thus the supreme court has construed one 
venue statute (now Ohio General Code Section 11271) one way, 
and another venue statute (now Ohio General Code Section 11277) 
another way, without the slightest explanation for its inconsist- 
ency. No Ohio case has been found which discusses or even men- 
tions the inconsistency between B. & O. Rd. Co. v. Hollenberger 
and the other Ohio venue decisions. The failure to recognize the 
existence of the two distinct questions of law is to blame for this 
situation. 


SUMMARY 

Although it is frequently said that jurisdiction and venue are 
confused by courts and lawyers, it is submitted that the two concepts 
are so far apart that it is almost impossible to confuse them. The con- 
fusion, which certainly exists, results from a failure to recognize 
that every venue statute presents a problem of statutory inter- 
pretation, in that a court may be called upon to determine whether 
a statute providing for the place of trial (1) relates solely to 
venue, and has no effect on the jurisdiction of the court, or (2) 
deprives the court of jurisdiction of the person of the defendant, 
if venue is improper, or (3) deprives the court of jurisdiction of 
the subject matter of the action, if venue is improper. However, 
this problem of statutory interpretation is seldom recognized, or 
at least is seldom discussed. Instead, the answer to the problem 
of statutory interpretation is assumed, and the opinions are devot- 
ed to a discussion of (1) the effect of improper venue, when juris- 
diction is unimpaired, or (2) the effect of lack of jurisdiction 
of the person, or (3) the effect of lack of jurisdiction of the 
subject matter. This failure to focus attention and discussion on 





29 See the quoted language in the text, supra following note 13. 
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the real problem —the problem of statutory interpretation — re- 
sults in inconsistent opinions by the same court. The statutes are 
often not clear, but if the opinions of the courts called attention 
to the ambiguities in the statutes, it is not unreasonable to expect 
that the legislatures would attempt to clarify the statutes. While 
the law remains in its present state of confusion, lawyers should 
not rely on venue decisions unless they are on “all fours.” 

















Pretrial Motions 


Wiuram A. KELLY 
DEFINITION AND PuRPOSE 


Our Ohio Code for Procedure in Common Pleas Court in Civil 
Actions specifically provides for the following pleadings: petition; 
demurrer to petition; answer, which, if it demands affirmative relief, 
may be styled a cross-petition; demurrer to answer; reply; and de- 
murrer to reply.! It will be observed that a motion is not therein 
named, or, in other words, is not an allowable pleading, yet it is often 
erroneously spoken of as a pleading, perhaps because it is frequent- 
ly directed to a pleading. At the time of the adoption of our first 
code of civil procedure in 1853, and as a part thereof, a motion was 
therein defined as follows: 


A motion is an application for an order, addressed to a 
court or judge in vacation, by any party to a suit or proceed- 
ing, or one interested therein.? 
Present General Code Section 11370, now defines a motion as fol- 


lows: 

A motion is an application for an order, addressed to a 
court or judge, by a party to a suit or proceeding, or one 
interested therein. 

As early as 1860, in the case of Callender v. Painesville & Hud- 
son R. R. Company,’ it was said that the office of a motion and its 
extent was well established by usage in the courts, and it was the 
practice to entertain and hear motions made by persons in interest, 
though strangers to the record. Over the years a motion has been 
an integral part of our civil procedure and, because of its prev- 
alent use, it has been chosen as the subject of this article. 

The filing or making of a motion (an application) is the meth- 
od or way whereby a matter is brought to the formal attention of 
a court or judge, for an order — an order being “a direction of a 
court or judge, made or entered in writing, and not included in 
a judgment” .* 

Motions are for various and multiple purposes, and are per- 
missible during the pendency of an action, and even after judgment 





* Address delivered at the Fall, 1949, Trial Practice Institute of The Ohio 
State Bar Association. 

+ Member of the Ohio Bar and of the firm of Wise, Roetzel, Maxon, Kelly 
& Andress, Akron, Ohio. 

1 Onto Gen. Cone § 11303. 

251 Ohio Laws 57, 144, 503. 

311 Ohio St. 516 (1860). 

4 Onto Gen. Cone § 11582. 
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for certain purposes. They vary in nature, use, scope and purpose. 
This discussion is confined to pretrial motions, or motions which 
may be filed between the time of commencement of civil action in 
the common pleas court and the time of trial of such action. It is 
intended to be instructive and informative; in the nature of an out- 
line for the purpose of directing attention to the various permissible 
motions, and the use that may be made thereof. It is not an erudite 
dissertion on a legal concept, nor a digest of cases, although there 
are references to some of the Ohio cases. 


Motions may be classified special, as distinguished from gen- 
eral, and also litigated as distinguished from ex parte. It is not 
believed that any special purpose will be served by attempting 
herein to make a classification thereof. It is believed that a better 
understanding of pretrial motions may be had by following a pat- 
tern of a chronological nature; that is, to direct attention to the 
various kinds of motions that are permissible in a civil action from 
the time of its commencement up to the time of trial, and, with that 
in mind, the following is submitted: 


Motions To JuRISDICTION AND Motions or APPEARANCE 

A civil action is commenced by filing in the office of the clerk 
of the proper court a petition, and causing a summons to be issued 
thereon, Gencral Code Section 11279, but, under General Code 
Section 11287, the acknowledgment on the back of the summons 
or petition, by the party sued, or the voluntary appearance of a de- 
fendant, is equivalent to service. 

What do these statutes have to do with motions? The answer 
is simple. An appearance may be made by a motion, which is equiva- 
lent of formal service, as if served by the sheriff or some other 
authorized person. There may be occasions, ordinarily under agree- 
ment between counsel, when you desire to enter an appearance 
voluntarily by this method. All you need to do is to file any kind 
of a permissible motion, other than one raising a jurisdictional ques- 
tion, and this constitutes an appearance, as will be hereinafter more 
fully pointed out. This situation presents no problem, but often an 
involuntary and unintentional appearance is made by filing a mo- 
tion. Therefore, it is good practice, before the filing of any kind of 
a motion, to ascertain first whether the court has jurisdiction over 
the person of the defendant, as well as the subject matter of the 
action. If there is no question about the jurisdiction of the court 
over the person of the defendant, or, if there be such question, but 
you do not care to raise it, then you may file any permissible mo- 
tion without consideration to such jurisdiction. On the other hand, 
if there be any question as to the jurisdiction of the court over the 
person, and you desire to raise this question, then such question 
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may be raised by a proper motion — usually a motion to quash or 
to set aside the writ or service of process. This same question may 
be raised by a demurrer to the petition, if the lack of jurisdiction 
appears on the face of the petition.® 
Service of summons may be set aside upon motion if the writ 
or service is invalid or defective. There are many grounds which 
may be the subject of such a motion.® 
An appearance may be entered: 
(a) By the filing of a motion to strike a case from the 
docket for want of service, and the filing of a demurrer to 
the petition, although the demurrer is previously with- 
drawn by leave of court, before the motion is decided.’ 
(b) By filing a motion for leave to answer.® 
(c) By filing a motion to strike all the papers filed in 
the action for irregularities and defects.® 
(d) By filing a motion raising questions as to the suffici- 
ency of the petition.’ 
(e) By filing a motion to dismiss the action on the ground 
that the court did not have jurisdiction of the subject mat- 
ter of the action.?! 
(f) By filing a motion to strike from the petition certain 
averments deemed to be objectionable.” 
There are other Ohio cases relating to this same subject, and the 
footnotes to the foregoing are not intended to be inclusive. 


The necessity for care in the form and type of a motion where 
you do not desire to enter an appearance is importart. This is 
shown not only by the cases footnoted above, but there are other 
cases which should command your attention in the drafting of this 
type of a motion, and particular attention is directed to the follow- 
ing cases: 

In Smith v. Hoover,'3 the court said: 

3. The appearance of a defendant in court for the sole 
purpose of objecting, by motion, to the jurisdiction of 

the court over his person, is not an appearance in the action 

or a waiver of any defect in the mode or manner by which 

such jurisdiction is obtained; 

In Elliott v. Lowhead: '* 

5. The appearance of defendant in court for the sole 
purpose of objecting, by motion to the jurisdiction of the 
court over his person, is not an appearance in the action, 





5 Onto Gen. Cope § 11309. 

6 In that connection, see 32 Ohio Jur. 504, Section 107. 

7 Evans v. Iles, 7 Ohio St. 234 (1857). 

8 Brundage v. Biggs, 25 Ohio St. 652 (1874). 

®Maholm v. Marshall 29 Ohio St. 611 (1876). 

10 O’Neal v. Blessing, 34 Ohio St. 33 (1877). 

11 Handy v. Insurance Co., 37 Ohio St. 366 (1881). 

12 Railroad Co. v. Morey, 47 Ohio St. 207, 24 N.E. 269 (1890). 
13 39 Ohio St. 249 (1883). 

14 43 Ohio St. 171, 1 N.E. 577 (1885). 
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but where such motion also asks to have the cause dismiss- 
ed on the ground that the court has no jurisdiction over 
the subject matter of the action, which motion is not well 
founded, it is a voluntary appearance which is equivalent 
to service of summons; 
And in Long v. Newhouse: '5 

2. In order to enable a defendant to object to the juris- 
diction of the court over his person, the objection must 
be made at the earliest opportunity of the party. If before 
making such objection, the party appears and makes a 
motion that the plaintiff be required to attach an account 
of the items of his claim to his petition, or, that he be re- 
quired to separately state and number his causes of action, 
or that he be required to strike certain matter from his 
petition, in either of these cases, the party voluntarily sub- 
mits himself to the jurisdiction of the court, and he cannot 
afterwards be heard to object thereto. 
It is obvious that such a motion should particularly specify the 


objection and its purpose, and should be drawn in such a manner 
as to show on its face that, by the filing of such motion, the party 
does not intend to enter appearance and is objecting to the juris- 
diction of the court over the person, and that the motion is for the 
sole and only purpose of raising the question of the jurisdiction of 
the court over the person of the party.'® 


Motions To Sussect MATTER OF A PLEADING 
Our code does not specifically provide for a motion to dismiss 


a pleading due to its legal insufficiency, yet a motion of the de- 
fendant to strike a petition because of its legal insufficiency, as 
well as motion of the plaintiff to strike a counter claim, set off, or 
an answer of the defendant on the ground that on its face it is in- 
sufficient in law, is occasionally used. The legal sufficiency of a 
pleading, insofar as to confer jurisdiction on a court of its subject 
matter, is ordinarily raised by a demurrer, yet in more recent 
years, as will be seen, a motion to strike or dismiss has been treat- 
ed as a demurrer. 

Whether to file a motion to dismiss, or a demurrer, to raise the 
question of legal sufficiency of a pleading, becomes largely a mat- 
ter of choice, but it is believed to be better practice to use a de- 
murrer, especially since it is specifically provided for by General 
Code Sections 11309, 11323 and 11324. Since such a motion is per- 
missible, although not recommended, it is discussed herein. If you 
resort to the use of a motion for this purpose, then the form of the 
motion should be one to strike the pleading from the file. 





15 57 Ohio St. 348, 49 N.E. 79 (1897). 

16 In this connection attention is also directed to: Handy v. Ins. Co., 37 Ohio 
St. 366 (1881); Klein v. Lust, 110 Ohio St. 197, 143 N.E. 527 (1924); Adams v. 
Trepainer Lumber Co., 117 Ohio St. 298, 158 N.E. 541 (1927); The Canton Pro- 
vision Co. v. Gauder, 130 Ohio St. 43, 196 N.E. 634 (1935). 
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As early as 1860 this type of motion was given critical recogni- 
tion in the case of Finch v. Finch,’ where there was a motion to 
strike an answer from the files on the ground that it constituted no 
defense to the petition. The court there said: 


The practice thus adopted was irregular and ought not 
to be drawn into precedent. The motion being based, not 
on any alleged irregularity connected with the filing of 
the answer, nor any matter pertaining to its form merely, 
but on its alleged insufficiency in matter of substance, the 
objection ought to have been taken by demurrer; but, as 
the course adopted was taken by the consent of all parties, 
and by leave of the court, obviously for the purpose of 
bringing the case directly before this court for decision, 
we will proceed to dispose of the questions made, upon 
their merits. 

Again, in Robinson v. Fitch,'® such a motion was again recog- 
nized, apparently with tongue in cheek, because the court there 
said: 

Counsel, in argument, treat this motion as havirg the 
effect of a general demurrer; and, assuming that the courts 
below took this view of it, we will so regard it in determ- 
ining the sufficiency of the amended petition, as neither 
party will be thereby prejudiced in this instance; but, at 
the same time, we do not wish to be understood as approv- 
ing the practice here resorted to, of making a motion to 
strike from the files subserve the purposes of a general 
demurrer. 

It is interesting to note that in 1921 the Hamilton County 
Court of Appeals took what appears to be a sound view on this 
subject in two of its cases. In Rogers v. Metropolitan Life Ins. Co.,!® 
it held: 

It is error for the trial court to grant a motion to strike 
a petition from the files where the motion is made on the 
ground that the petition is ‘frivolous and a sham, and on 
its face shows that it is insufficient, and that plaintiff has 
no cause of action.’ Such motion will not take the place 
of a demurrer. 


And in Schottenfels v. Massman:?° 
The office of a motion to strike a pleading from the files 
is not to inquire into the merits of the case, but goes only 
to the regularity of the filing or to the form of the pleading. 
It is error for a trial court, upon affidavit furnished by 
defendant, to grant a motion to strike the petition from 
the files on the ground that ‘said petition is a sham and the 
allegations of the petition are untrue.’ 
On the other hand, we have the case of Zajachuch v. Battery 





1710 Ohio St. 501 (1860). 
18 26 Ohio St. 659 (1875). 
1915 Ohio App. 333 (1921). 
2016 Ohio App. 78 (1921). 
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Co.,?! in which a motion of the defendant to strike an amended pe- 
tition from the files was held to be an equivalent to a demurrer to 
the pleadings. A similar position was taken in Halliday v. Public 
Utilities Commission,?? when at the close of petitioner’s case de- 
fendant moved to dismiss the complaint upon the ground that the 
Commission was without jurisdiction to hear and determine the 
cause. Here the supreme court treated the motion to dismiss as a 
demurrer, not only to the petition but to the evidence adduced in 
its support.” 

In support of the view that the practice is questionable, and 
is not to be recommended, attention is directed to the case of 
Smetzer v. Crammer,?4 by the Cuyahoga County Court of Appeals, 
in which it was held: 

The action of a trial court in granting defendants’ motion 

to strike plaintiff’s amended petition and dismissing the 

action cannot be sustained on appeal on the theory that 

such motion was tantamount to a demurrer and raised the 
question of a misjoinder of parties, the practice of treating 

a motion to strike as a demurrer not being one to be com- 

mended particularly where the record does not disclose that 

the trial court actually treated the motion as a demurrer. 

The motions heretofore discussed might be termed juris- 
dictional motions and, for that reason, careful consideration should 
be given thereto. They raise questions of law, as well as pro- 
cedure, and their importance should not be overlooked. Seldom 
is a ruling on a motion determinative of the action on the merits, 
yet motions which raise jurisdictional questions may well be the 
foundation for establishing law questions determinative of ulti- 
mate liability. An illustration of this is the case of The Canton 
Provision Co. v. Gauder.*5 This was an action against two defend- 
ants to recover damages for the sale of food which was unwhole- 
some, one of the defendants residing in Stark County, Ohio, and the 
other in Summit County, Ohio. The action was commenced in 
Summit County, and the Stark County defendant filed a mo- 
tion to quash the,service of summons for the reason that it was a 
resident of Stark County, and that the action was not properly 
brought in Summit County against it. This motion was sustained by 
the common pleas court, but reversed by the court of appeals. 
Upon review by the supreme court, the court of appeals was 
reversed, and the common pleas court affirmed. It is interesting 
to note that, in this case, the question of misjoinder of parties de- 





21106 Ohio St. 538, 140 N.E. 405 (1922). 

22 118 Ohio St. 269, 160 N.E. 713 (1928). 

23 Other cases to the same effect are: The Detroit & Ironton Rd. Co. v 
Vogeley, 21 Ohio App. 88, 153 N.E. 86 (1925); Karns v. Trostel, 44 Ohio App. 
498, 186 N.E. 405 (1932); Berger v. Baker, 13 Ohio L. Abs. 611 (1933). 

24 42 Ohio L. Abs. 220, 59 N.E. 2d 747 (1944). 

25130 Ohio St. 43, 196 N.E. 634 (1935). 
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fendant appeared on the face of the petition and was a situation 
in which the question of the right of jurisdiction over the non- 
resident defendant could be raised by a motion to quash, which the 
common pleas court and the supreme court held was properly 
sustained. Judge Williams, in his opinion, said: 

It is maintained, however, that the defendant, The 
Canton Provision Company, entered its appearance in the 
action by filing the motion to quash. If by the motion the 
defendant company appeared for the sole purpose of object- 
ing to jurisdiction of the person and raised that question 
only there would be no entry of appearance upon the 
merits. Smith v. Hoover, 39 Ohio St. 249; Klein v. Lust, 

110 Ohio St. 197, 205; 143 N. E. 527. 

The defendant company in its motion recited that it dis- 
claimed any intention of entering its appearance save for 
the purpose of the motion, and asked for an order to quash 
service of summons for the reason that it was a resident 
of Stark County and the action was not properly brought in 
Summit County against it. This recital was but one way 
of saying that the court did not have jurisdiction over the 
person.?¢ 


Motions To THe Form Or PLEADINGS 

If you are satisfied that the court has jurisdiction of the parties 
to the action and that a pleading is legally sufficient as to stating a 
cause of action or defense, then you may desire to give consider- 
ation to its form. You may be content to let the case go to trial upon 
the pleading as framed, or, on the other hand, you may wish to 
raise some objection as to its form. Under our procedure, objec- 
tions to defects in pleadings, extending only to the mode of state- 
ment, must be taken by motions, Every lawyer who is actively en- 
gaged in the trial of civil cases is frequently confronted with the 
question of “to motion” or “not to motion”. Little assistance can 
be given on this subject. When or when not to use a motion is not 
prescribed by statute or rule. Its use involves many factors and 
varies with the individual needs of a given situation. No all-inclusive 
rule can be laid down for such use. While the right to a motion may 
exist, still it 1s largely a matter of judgment on the part of the 
individual lawyer as to whether to resort to a motion. Many skill- 
ed, experienced trial lawyers prefer not to file a motion, particularly 
where such motion may educate his opponent. 

On the other hand, there are lawyers who believe it better 
practice to file a motion at every opportunity, prompted either by a 
desire to have the issues properly drawn and all legal questions 
preserved, or to harass and annoy an opponent. Ordinarily, as 
previously stated, a motion is not determinative of an action on its 
merits, yet it may be of great value in the final outcome of the 





26 Ibid. 
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action. At the outset you should carefully consider the pleading 
or subject matter to which a motion may be directed, and conclude, 
as far as possible, whether the use of a motion will be of any par- 
ticular benefit to you. The importance of every motion should be 
gauged before its use. If nothing can be gained by its use, do not 
use it — if any particular advantage can be gained, use it. A 
motion may be a good weapon to destroy or weaken an opponent, 
and, at the same time, be of infinite berefit to you. 

The use of a motion may sometimes be influenced by your 
knowledge of the attitude of the judge in his prior rulings on 
motions of similar character. Ordinarily a court, in ruling on a 
motion, has a wide latitude of discretion. Some courts are prone to 
sustain pretrial motions, while others are inclined to overrule such 
motions, although meritorious, especially where such motions are 
procedural in character. It must be recognized that the same pretrial 
motion may appeal to one judge and not to another. Even though 
such a motion may not be sustained, at least it will challenge the 
court’s attention and may be of some ultimate benefit. In the final 
analysis one must depend on his own experience and skill, coupled 
with his knowledge of procedural law and perhaps his acquaintance 
with or knowledge of the attitude of the judge. 

One of the most common and frequent uses of a motion is for 
an order requiring a party to strike redundant, irrelevant, or scur- 
rilous matter or obscene words from a pleading. This is especially 
provided for by General Code Section 11335, which reads: 

If redundant, irrelevant or scurrilous matter be insert- 

ed in a pleading, it may be stricken out on motion of the 

party prejudiced thereby. Obscene words may be stricken 

from a pleading on the motion of a party or by the court 

on its own motion. 

In considering the use of a motion under this statute, it should 
be noted that such a motion, under the first part of this statute, is 
not well taken, even though the pleading does contain redundant, 
irrelevant or scurrilous matter, unless the party is prejudiced 
thereby. Frequently pleadings may contain redundant, irrelevant 
or scurrilous matter, yet its inclusion cannot prejudice a party, and 
a court may with due propriety overrule such motion. 


In Latham v. Col. R. & L. Co.,?” it was held: 

Section 5087 authorizing redundant and irrelevant mat- 
ter to be stricken out on motion of the party prejudiced 
thereby, shows that questions of prejudice or unfair ad- 
vantage to one side or the other are to be considered upon 
motions to strike out immaterial allegations in a plead- 
ing. 

Obscene words, because of public policy or morals, may be stricken 





278 Ohio N.P. (n.s.) 185 (1909). 
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on motion, even though not prejudicial to either party. 

A motion under this statute should state definitely and spe- 
cifically the objectionable matter. This is pointed out in Osseforth v. 
Schroder.*® 

General Code Section 11336 provides that: 

When the allegations of a pleading are so indefinite 
and uncertain that the precise nature of the charge or de- 
fense is not apparent, the court may require the pleading 
to be made definite and certain by amendment. 

The proper way to obtain the benefit of this section is by the 
use of a motion. The value of a motion under this section should 
not be overlooked, for the reason that, from a defense standpoint, 
it is a means whereby pleadings can be drawn in such a manner as 
to clearly define and to narrow the issues. On the other hand, 
such a motion may have the effect of curing a defective pleading, 
which defect may be of some advantage to the adverse party at the 
time of trial, particularly if the pleading is so defective as not to state 
a cause of action or defense.?® 

Swanson v. Commissioner,*° points out that the sufficiency of 
pleadings as to certainty, precision, definiteness, and consistency of 
allegations and in respect of every other variety of defect of alleg- 
ations which do not amount to such an absolute omission of fact 
as to constitute no ground of action or defense, must be taken 
advantage of or objected to by motion and can afford no ground 
for demurrer. In Heil v. Proctor,}! the Hamilton County Court of 
Appeals held: 

Indefiniteness and uncertainty in a petition are waived 
by answer, and in such event cannot be the basis for direct- 
ing a verdict for the defendant at the close of the evidence 
for the plaintiff. 

In State Automobile Mutual Insurance Co. v. Robinett,3? the 
Butler County Court of Appeals held: 

Petition which defendant has failed to attack by motion, 
demurrer, or objection to evidence, must stand unless, 
under favorable construction, it wholly fails to state a 
cause of action (sections 11336 and 11345, General Code). 

A case often cited as one of the Ohio landmarks on this sub- 
ject is that of Railroad Co. v. Kistler, in which it was held: 


1. When the allegations of a pleading are so indefinite 
and uncertain that precise nature of the charge or de- 





286 Ohio Dec. (N.P.) 447 (1897). 

29 Formoff v. Nash, 23 Ohio St. 335 (1872), and Schrock and Schneider 
v. Cleveland, 29 Ohio St. 499 (1876) are cases involving motions under this 
statute. 

80 4 Ohio App. 437 (1915). 

8112 Ohio App. 35 (1919). 

32 47 Ohio App. 22, 189 NE. 857 (1933). 

33 66 Ohio St. 326, 64 N.E. 130 (1902). 
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fense is not apparent, and a motion is made to require such 
pleading to be made definite and certain, it is error to over- 
rule such motion. 
In this case the court, in commenting on revised statute 5088, now 
General Code Section 11336, said: 
This means that the court shall in a proper case require 

the pleading to be made definite and certain. It is not a 

mere matter of expression. It is a substantial right to a 

party to have the pleading against him so definite and 

certain as to enable him to know what he has to meet and 

to prepare his evidence accordingly. 

In this connection it may be stated that the failure to file a 
motion to any defective pleading, because of indefiniteness or un- 
certainty, unless it wholly fails to state a cause of action, is a 
waiver of such objection.*4 

Our statutes on the subject of mistakes and amendments of 
pleadings, are silent as to the necessity of a motion to correct a 
pleading, yet it is common practice to file a motion for leave to 
amend a pleading before trial. If the amendment is before trial and 
one which requires leave, then the proper method is to file a 
motion for leave to amend.*5 A recent case of interest dealing with 
this subject is Davies v. Columbia Gas and Electric Company.*° 

A motion is the proper way to require compliance with General 
Code Sections 11308 and 11316, that each cause of action or de- 
fense, counter-claim or set-off be separately stated and consecutively 
numbered. In Township of Hartford v. Bennet,®" it was held: 

1. A pleading under the Code, which sets up two or 
more causes of action, or two or more defenses, but omits 

to separately state and number them, is not, for that 

reason, demurrable. The irregularity can be reached only 

by motion. 

Another case to like effect is Lancaster, Ohio, Manufacturing Com- 
pany v. Colgate,** in which it was held: 
1. In a suit upon a contract, certain state of facts may, 

at the same time constitute a defense to the action, and be 

a proper ground of counter-claim. And, if pleaded by the 

defendant, ih this double aspect, upon a single statement 

of facts, and without formally separating the defense from 

the counter-claim, the defect, if it be one, is merely formal, 

and objection thereto can only be made thereto by motion. 

A motion is proper for an order to strike a sham pleading. 
This was held in Thomas v. Kalbfus, Receiver.*° 





34 See Tuttle v. Furi, 22 Ohio C.C. (n.s.) 388 (1908), and State Automobile 
Ins. Co. v. Robinette, 47 Ohio App. 22, 189 N.E. 857 (1933). 

35 A case dealing with this subject is Johnson v. Johnson, 31 Ohio Si. 
131 (1876). 

36 51 Ohio L. Abs. 372, 79 N.E. 2d 327 (1948). 

3710 Ohio St. 441 (1859). 

38 12 Ohio St. 344 (1861). 

3997 Ohio St. 232, 119 NE. 412 (1918). 











1950] PRETRIAL MOTIONS 315 


Mortons For JUDGMENT 

In Ohio there is no specific authority for a motion for sum- 
mary judgment. In fact, strictly speaking, there is no such thing 
as a summary judgment in Ohio, but there is no good reason why 
a motion should not be the method to obtain a judgment “when, 
upon the statements and the pleadings * * *, a party is entitled by 
law to judgment in his favor * * *,” as provided for under General 
Code Section 11601. The right to use a motion for this purpose 
may be questioned in the light of Jones v. Proctor, wherein it was 
held: “A motion for judgment on the pleadings is not available to 
settle important questions of law, or to dispose of the merits of 
the case; under such circumstances resort must be had to de- 
murrer.” 

However, since a motion for judgment raises a question of 
law, why should not this be a proper method for raising the ques- 
tion? Some basis for an affirmative answer on this may be found 
in Rheinheimer v. The Aetna Life Insurance Co., and the other 
cases in the note below.*! 

If you have a situation where, on the pleadings, you are en- 
titled to judgment, then, ordinarily, there is no need to wait until 
time of trial to raise this question. It may be to your distinct ad- 
vantage to forthwith file a motion for final judgment. It may be 
stated that courts are reluctant to enter a final judgment on the 
pleadings, but a motion to this effect may occasionally be sustain- 
ed. If not, it will in all probability give an opponent some con- 
cern; also, it may possibly give you some advantage at time of 
trial. 


Motions For Discovery 
Under General Code Section 11551: 

Upon motion, and reasonable notice thereof, the court, 
in which an action is pending, may order the parties to 
produce books and writings in their possession or power 
which contain evidence pertinent to the issue, in cases and 
under circumstances where they might heretofore have 
been compelled to produce them by the ordinary rules of 
chancery. If the plaintiff fails to comply with such order 
on motion, the court may give judgment for the defend- 
ant as in case of nonsuit; if a defendant fails to comply 
with such order, on motion, the court may give judgment 
against him by default. [Emphasis added.] 

Likewise, under General Code Section 11552: 

Either party, or his attorney, in writing, may demand 

of the adverse party an inspection and copy, or permission 





40 3 Ohio C.C. (n.s.) 649 (1902). 

4177 Ohio St. 360, 83 N.E. 491 (1907); Cook v. Mozer, 108 Ohio St. 30, 140 
NE. 590 (1923); Works v. Suddeth, 1 Ohio Supp. 27 (1936); Fee v. Linthicum, 2 
Ohio Supp. 393 (1938); and Slattery v. Wallingford, 4 Ohio Supp. 311 (1935). 
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to take a copy, of a book, paper, or document in his posses- 

sion, or under his control, containing evidence relating to 

the merits of the action or defense, specifying the book, 

paper, or document with sufficient particularity to enable 

the other party to distinguish it. If compliance with the de- 

mand within four days be refused, on motion and notice to 

the adverse party, the court or judge may order the adverse 

party to give the other, within the time specified, an inspec- 

tion and copy, or permission to take a copy, of such book, 
paper, or document. [Emphasis added.] 

It is thus apparent that, under these two sections, a proceed- 
ing for the production of books, writings, etc., must be by motion 
and notice. The same thing is true if a private examination is to 
be made by a master, under order of the court, as provided for by 


General Code Section 11553. 


MIscELLANEOUS MoTIons 


A motion is also the method to effect a revivor of an action by 
either the representative or successor in interest of a party under 
General Code Section 11402, or by the adverse party or of the rep- 
resentative or successor, of the party who died or whose powers 
ceased, under General Code Section 11404. These are ex parte 
motions and do not require notice. 

Under General Code Section 11337, a motion of the defendant 
is the method to secure an order allowing a counter-claim or set-off 
to be withdrawn and, likewise, to cause such counter-claim or set- 
off to be docketed and proceeded in without process. 

Where there has been an attachment of property, defendant, 
after reasonable notice to plaintiff, may move the court for addi- 
tional security on the part of the plaintiff. The question of priority 
of several attachments on the same property may be referred on 
the motion of any of the plaintiffs.‘ 

Likewise, a motion is a proper method to discharge an attach- 
ment. This motion is an important one, and is frequently used. 
Before filing any motion, questioning an attachment, careful at- 
tention should be given to the attachment statutes. For the pur- 
pose of our discussion, particular attention should be given to Gen- 
eral Code Section 11862, which provides: 

Before judgment, upon reasonable notice to the plain- 
tiff, the defendant may move to discharge an attachment 

as to the whole or any of the property attached. The motion 

may be heard and decided by the court at any term or 

regular session, or it may be made, heard, and decided by 
any judge thereof in vacation. 
In Harrison & Wiley v. King,** it was held: 
The proper mode for the defendant to meet the charge 





42 Onto Gen. Cone § 11859. 
439 Ohio St. 388 (1859). 
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made in an affidavit for an attachment is by motion. In a 

like mode a subsequent attaching creditor should be held 

as to any question of priority between him and the plaintiff. 

In Wm. Edwards Co. v. Goldstein,“ it was held: 
A defendant may at any time before judgment, under 

Section 6522, Revised Statutes, move for the discharge of 

an attachment under which his property has been taken, 

although he has previously given a bond for its discharge 

under Section 6513, Revised Statutes. 

It is also to be noted that this is a motion under which, by 
statute, evidence may be offered. This is provided for by Section 
11863: 

When, on the part of the defendant, the motion is made 

on affidavits or papers and evidence in the case, but not 

otherwise, the plaintiff may oppose it by affidavits or other 

evidence, in addition to that on which the order of attach- 
ment was made. 

A motion is also the proper method to obtain a vacation or 
modification of an injunction. This is expressly provided for by 
General Code Section 11891: 

When, before the trial, an injunction has been granted 

a party may apply to the court in which the action is 

pending, or a judge thereof, to vacate or modify it. The 

party applying for such vacation or modification shall 
give to the adverse party such notice of the time and place 

at which the motion will be heard as the court or judge 

deem reasonable. The application may be made upon the 

petition and affidavits on which the injunction was granted, 

or upon affidavits on the part of the party enjoined, with 

or without answer. ~ 

General Code Section 11892 specifically provides for the use 
of affidavits on the hearing of a motion to dissolve an injunction. 

A motion is also the proper way to require an increased de- 
posit for costs, as provided for by General Code Section 11615.*® 

Under General Code Section 11369 a motion and notice thereof 
to the adverse party is a way for the defendant to obtain an order 
for the consolidation of two or more pending actions in the same 


court.47 


GENERAL COMMENTS 
No particular form of motion is prescribed in Ohio, and thus 
they may be either oral or written. In many instances motions are 
made orally, but, any motion of importance should be in writing, so 





4480 Ohio St. 303, 88 N.E. 877 (1909). 

45 A case on this subject is Trustees v. McClanahan, 53 Ohio St. 403, 42 
NE. 34 (1895). 

46 Devine v. Detroit Trust Co., 52 Ohio App. 446, 3 N.E. 2d 1001 (1935); 
Jacoby v. Dotson, 5 Ohio N.P. 282 (1898); and Morrison v. Baker, 41 Ohio L. 
Abs. 395, 58 N.E. 2d 708 (1943). 

47 See 2 Ohio C.C. (n.s.) 523 (1902). 
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that it becomes a matter of record. Ordinarily, motions which re- 
quire notice are in writing. 

Under General Code Section 11371: “Several objects may be 
included in the same motion if they all grow out of, or are connected 
with, the action or proceeding in which it is made.” 

The necessity of the giving of the notice of a motion is import- 
ant and should not be overlooked. A notice of motion is to be 
distinguished from the motion itself. In Ohio there is no statute 
which requires the giving of a notice of each and every motion, 
yet there are certain statutory motions which expressly require 
notice. Some courts by rule require the giving of a notice of a 
motion, either as to its filing or hearing, or both. The necessity of 
a notice, in the absence of statute, depends largely on the purpose 
thereof and the circumstances under which made. It has been 
said that the real test of the necessity of giving notice in a case, not 
specifically provided by law or rules of procedure, is whether the 
adverse party is affected by the order. In all instances profession- 
al courtesy should be observed, which includes the giving to an 
adversary, notice of a motion of any importance. 


In Gardner v. Cline,*® it was said: 

Parties are bound, under the practice in Ohio, to take 
notice of all motions and orders made in court and during 
the pendency of an action, but not of motions and orders 
made out of court, or after an action has been terminated 
by final judgment. 

If you are practicing in a locality which does not have a pub- 
lication of local court proceedings, then frequent and periodic ex- 
aminations should be made of the court docket and files to discover 
the filing of any non-notice motions or orders. If a notice of a motior 
is required, then under General Code Section 11372: 

.... it must be in writing and contain the names of the 
parties to the action or proceeding in which it is made, the 
name of the court or judge before whom it is to be made, 
the place where and the day on which it will be heard, and 
the nature arid terms of the order or orders to be applied 
for. If affidavits are to be used on the hearing, that fact shall 
be stated. The notice shall be served a reasonable time 
before the hearing. 

Particular attention is directed to General Code Section 11373, 
which provides: “Notices of motions may be served by a sheriff, 
coroner, or constable, or by a disinterested person. The return of 
an officer, or affidavit of such person, shall be proof of service.” 

You will note that this section says “may be served” and not 
“shall be served.” This poses the question, does “may” mean “shall” 
and, if a motion is not served by “a sheriff, coroner, constable, or 





48 2 Ohio Dec. Rep. 301 (1860). 
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by a disinterested person”, is the party filing the motion entitled 
to obtain an order thereon? 


In Nye v. Stilwell, *° it was held: 


2. A notice in writing containing the names of the parties 
to the action, name of court or judge before whom motion 
is to be made, place and day where and when it will be 
heard, and the nature and terms of the order to be applied 
for, must be served either by a sheriff, constable or coron- 
er, or by some disinterested person, upon the party to be 
affected thereby, to be served before such motion is made. 
Where such notice is omitted, or where an insufficient 
notice is made by one of the attorneys in the case, after 
the filing of such motion, the proceeding is irregular, and 
confers no jurisdiction on the court to correct such judg- 
ment, and such judgment as corrected will be without any 
force and not binding on the party having no notice or 
such irregular notice, unless he appeared and entered his 
appearance in the proceeding. 
If you are filing a motion of importance, then extra precaution 
would dictate that it be served in the manner provided for by Gen- 


eral Code Section 11373. 


Our Code does not provide for the time of hearing of motions. 
Under General Code Section 11386, “The court at any time may 
hear a motion or demurrer, and by rule, prescribe the time of 
hearing motions and demurers.”*° 


Generally speaking, a motion does not require any verification, 
but there may be occasions when it should be verified. Under 
General Code Section 11523, a motion may be verified by an af- 
fidavit. If a motion is of such character as to require testimony 
in support thereof, then, under the circumstances as provided 
by General Code Section 11525, such testimony may be in the 
form of a deposition. It is also true that a motion may be supported 
by the oral examination of a witness, although ordinarily it is 
done by an affidavit. 


The above is not a complete discussion or a listing of all the 
available pretrial motions. It does contain the principal ones which 
arise in every day practice. The problems of procedural and sub- 
stantive law are to be determined by the statutes and the common 
law, as interpreted by the courts. The reported cases and the 
numerous text books on practice and procedure do not give much 
of an insight as to why so many pretrial motions are filed. It is 
well known that courts are required to spend considerable time 
and study on pretrial motions. Our imperfections in the practice of 





4912 Ohio C.C. 40 (1896). 
501 Ohio Dec. 374 (1894). 
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law are many, and this may account for the necessity and use of 
pretrial motions. If our procedure in common pleas court in civil 
actions remain in its present form, then pretrial motions should be 
given proper recognition and should be used to the best possible 
advantage. 











Special Instructions on Law 
by Counsel Before Argument 


Norman W. Shibley* 


When the evidence at the trial of a law suit is concluded, coun- 
sel for either party may present written instructions’ to the court 
concerning matters of law and request that they be given to the 
jury. Such instructions must be given or refused by the trial judge 
before oral argument of counsel is commenced. The basis for this 
procedure is found in Section 11420-1 (5), Ohio General Code.’ 

The present law, which applies only to civil actions*® is a direct 
descendant of a long series of related statutes which had their in- 
ception in the Code of Civil Procedure in 1853.‘ 





* Of the firm of Harrison, Thomas, Spangenberg and Hull, Cleveland, Ohio; 
Editorial Board, Ohio State Law Journal, 1947-49. 

1 Also known or referred to in the cases as special instructions, special 
requests, or special charges. Hereinafter for convenience referred to as “special 
instructions”. 

2 Section 11420-1(5) “When the evidence is concluded, either party may 
present written instructions to the court on matters of law, and request them 
to be given to the jury, which instructions shall be given or refused before 
the argument to the jury is commenced:” 114 V 193 (208). Eff. 8-3-31. 

3 The statutory rule governing requests for special instructions in criminal 
cases is found in Section 13442-8, Ohio General Code: “(5) When the evidence 
is concluded, either party may request instructions to the jury on the points of 
law, which instructions shall be reduced to writing if either party requests it.” 

Under this section of the General Code, the court is authorized but not 
required to give special instructions to the jury before argument in a criminal 
case. The mandatory requirement for special instructions before argument, 
Section 11420-1, General Code, applies only to civil cases. State of Ohio v. Petro, 
148 Ohio St. 473, 76 N.E. 2d 355 (1947); approving and following Wertenberger 
v. State, 99 Ohio St. 353, 124 N.E. 243 (1919). 

4In Jones v. State, 20 Ohio 34, 46 (1851), it was held that although 
customary to do so, there was no law imposing the obligation upon courts 
to charge a jury unless requested by counsel, either upon the whole case or 
upon some particular part thereof. On March 14, 1853 two laws were passed 
to become effective July 1, 1853. Section 266. 

(5) “Where the evidence is concluded, either party may request instruc- 
tions to the jury on points of law, which shall be given or refused by the court; 
which instructions shall be reduced to writing, if either party require it.” 51 
Ohio Laws, 100, Code of Civil Procedure. 

(7) “The court may again charge the jury after the argument is concluded,’ 
51 Ohio Laws, 101, Code of Civil Procedure. 

These two provisions of the law enacted almost 100 years ago were the 
forerunners of paragraphs five and seven of Section 11420-1 as we know it 
today. 

Paragraph 5 above provided that counsel could request the court to charge 
but these charges may or may not have been in writing, and may or may not 
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Judge Sherick in the leading case of Booksbaum, a Minor v. 
Christian,’ cogently stated the reason for the rule thus: 


The reason for the rule is found in the right of counsel 
so requesting to present his case to the jury in argument 





have been given before argument, although the language of paragraph 7 by 
using the word “again” suggests that the instructions were to be given before 
argument. 

The first amendment to these sections occurred on April 13, 1867 (64 Ohio 
Laws, 138). There was no change to paragraph 5 but paragraph 7 was supple- 
mented by language requiring that any charge or charges given after argu- 
ment should be reduced to writing by the court, if either party requested it, 
“Which charge or charges when so written and given, shall in no case be orally 
qualified, modified, or in any manner explained to the jury by the court... .” 

The Act was amended again in 1868 (65 Ohio Laws, 190). There was once 
more no material change to paragraph 5, but paragraph 7 was altered to read 
as follows: “The court, after argument is concluded, shall immediately, and be- 
fore proceeding with other business, charge the jury; which charge or any 
charge given after the conclusion of the argument, shall be reduced to writing 
by the court, if either party request it, before the argument to the jury is com- 
menced; and such charge or charges, or any other charges or instruction 
provided for in this section, when so written and given, shall in no case be 
orally qualified, modified, or in any manner explained to the jury by the 
court; and all written charges and instructions shall be taken by the jury 
in their retirement, and returned with their verdict into court, and shall 
remain on file with the papers of the case.” 

The limitation on the right of a court to modify, qualify or explain was 
now all-inclusiv2 and reached every charge or instruction in writing that the 
court may have given upon request of counsel. 

Another amendment to these two sections was enacted on March 3, 1892 
(89 Ohio Laws, 59). Paragraph 5 read as follows: 

“When the evidence is concluded, either party may present written in- 
structions to the court on matters of law, and request the same to be given to 
the jury, which instructions shall be given or refused by the court before 
the argument to the jury is commenced.” 

The only difference between paragraph 5 as it existed in 1892 and present 
paragraph 5 of Section 11420-1, formerly Section 11447, is that in the present 
section the word “them” has been substituted for the words “the same”. 

Paragraph 7 was amended by deleting some of the excess words. After 
the amendment of 1892, it read the same as paragraph 7 of Section 11420-1 
reads today. 

So while paragraphs 5 and 7 of Section 11420-1 had their origin in the 
Code of Civil Procedure enacted in 1853, their present wording, with the 
minor exception noted above, came into being in 1892. 

Before these last amendments were adopted, it was a matter in the 
discretion of the trial judge whether or not he would give the charges re- 
quested before argument, or before final submission of the case. Shortly after 
the amendment the question as to its effect and meaning was considered 
by the supreme court in the case of Village of Monroeville v. Root, 54 Ohio 
St. 523, 44 N.E. 237 (1896). The court in the syllabus of that case stated the 
law as follows: “Section 5190 Revised Statutes, as amended March 3, 1892 (89 
Ohio Laws, 60), confers upon parties the right to have such correct written in- 
structions as may be requested given to the jury before argument.” 


553 Ohio App. 384, 5 N.E. 2d 177 (1935). 
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grounded upon the law which the court will have already 
given to the jury. If a court refuses or fails to so instruct 
upon request, counsel may know that his conception of the 
law of the case is not the law applicable to his contro- 
versy, and that the court will thereafter generally charge 
otherwise .... If the request be given, counsel then is 
informed thereby that he may proceed to argue the law 
and facts of his case without fear of being made ridiculous 
in the minds of his client and the jury. It is therefore 
apparent that the giving of a correct request before argu- 
ment is of value to a litigant, and if a correct request 
be not given the litigant may thereby be deprived of a 
valuable right. 

There have been other although less adequate explanations 


given for the rule.® 

The reader is cautioned at the outset to bear in mind there 
is a distinction between special instructions requested before argu- 
ment and those requested after, or in conjunction with the court’s 
general charge. It is also of particular importance when dealing 
with special instructions to observe the well known distinction 
between situations which are merely erroneous and those which 
are prejudicially erroneous resulting in a reversal of the judgment. 

This article excludes all material concerning the court’s gen- 
eral charge except in so far as it relates to special instructions re- 
quested by counsel. Rules governing the preservation of exceptions 
to the giving or refusing to give of special instructions have also 
been omitted’ as has any reference to substantive law in special 
instructions. With the foregoing word of introduction, we turn our 
attention to the law of special instructions in Ohio. 


I. Force Anp Errect Or SpeciAu INsStrucTIons SUBMITTED 
By Counset BeroreE ARGUMENT 


When counsel submits a special request to charge before argu- 





6“The purpose of the statute is manifest. It is to afford the counsel 
opportunity to present their views of the law and have them considered by 
the judge, and to obtain, so far as may be, the opinion of the judge thereon, 
before argument. This in order that they may shape their arguments as to the 
law in their discussion to the jury in an intelligent manner, and also avoid 
useless or superfluous discussion.” The American Steel Packing Co. v. Conkle, 
86 Ohio St. 117, 99 N.E. 89 (1912); “An instruction before argument, in writing, 
under the statute, in character has a different legal entity and significance 
than an instruction given in the general charge at the conclusion of the 
argument. In the former case it becomes the unquestioned law of the case upon 
the subject incorporated in the instruction. It is the voice of the court 
pronouncing the law upon that question. Counsel may read the same repeatedly 
to the jury, and it is of such legal import that it goes to the jury under 
instructions to be considered by them in their deliberations upon the case.” 
Presti v. The Cleveland Ry. Co., 26 Ohio App. 536, 539-40, 160 N.E. 508 (1927). 

7 See the excellent summation of these principles by Mr. Earl Morris of the 
Columbus Bar in the Ohio Bar for September 12, 1948. 
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ment which correctly states the law and is pertinent to one or more 
of the issues in the case and the same subject has not been cover- 
ed by other charges given before argument, it is error on the part 
of the trial court to refuse to give such a charge before argument.® 
This error is prejudical? and therefore reversible error.!° 

However, it is essential that the requested pre-argument in- 
struction to the jury not only be a correct statement of the law 
and relate to an issue in the case’! but it must be timely and prop- 
erly made;'? must be applicable to the evidence adduced! or con- 
cerning an issue of fact in the case which is supported by some 
evidence’ or pertinent to the proof.® 

The right’® to have such a special instruction given by the 
trial court is held to be absolute’? and one which the litigant may 
not be deprived of without resulting in reversible error.'® 

The duty’® that devolves upon the trial court to give such a 
special instruction has been described in the cases as “mandatory”,?° 
or a “must?! about which there is no question”,?? and “never dis- 





8 Chesrown v. Bevier, 101 Ohio St. 282, 128 N.E. 94 (1920). 

9 Leonardi v. A. Habermann Provision Co., 143 Ohio St. 623, 52 N.E. 2d 232 
(1944) ; Bartson v. Craig, 121 Ohio St. 371, 169 N.E. 291 (1929). 

10 Rogers v. Ziegler, 21 Ohio App. 186, 152 N.E. 781 (1925). 

11 Sheen v. Kubiac, 131 Ohio St. 52, 1 N.E. 2d 943 (1936). The Patton 
Motor Trucking Co. v. Knapp, 25 Ohio App. 89, 157 N.E. 402 (1926). 

12 Behan v. The Cincinnati Street Ry. Co., 78 Ohio App. 129, 69 N.E. 2d 
160 (1946). 

13 Kubiac v. Harris, 20 Ohio L. Abs. 79 (1935); Washington Fidelity 
National Insurance Co. v. Herbert, 125 Ohio St. 591, 183 N.E. 537 (1932). 

14 Supra note 12. 

15 Bartolas, Admr. v. Coleman, 27 Ohio App. 119, 161 N.E. 20 (1927). 

16 Supra note 13. 

17 [bid. 

18 Scharff v. Levine, 29 Ohio App. 340, 163 N.E. 581 (1928). 

19The Ohio Electric Railway Co. v. Burkham, 7 Ohio App. 434, 27 Ohio 
C.C. (N.S.) 366 (1916). 

20 Booksbaum, a Minor, v. Christian, 53 Ohio App. 384, 5 N.E. 2d 177 
(1935); Cheney v. Garrett, 50 Ohio L. Abs. 150, 76 N.E. 2d 96 (1947); Travelers 
Indemnity v. Benkert, et al., 13 Ohio L. Abs. 579 (1932); The Cincinnati 
Traction Co. v. Kroger, 114 Ohio St. 303, 151 N.E. 127 (1926); Baltimore 
& Ohio Rd. Co. v. Shober, 38 Ohio App. 216, 176 N.E. 88 (1930); Lima Used 
Car Exchange Co. v. Hemperly, 120 Ohio St. 400, 166 N.E. 364 (1929); As 
to how the test is applied see Scott, Admx., v. Hy-Grade Food Products 
Corp., 131 Ohio St. 225, 230, 2 N.E. 2d 608 (1936), where it was stated: “Upon 
this record the verdict of the jury in favor of the defendant should not be 
disturbed unless it is clear that the instructions requested by the plaintiff, 
which were refused, are such as clearly fall within the mandatory require- 
ments of the statute with reference to instructions requested to be given be- 
fore argument.” 

21 Bartolas, Admr. v. Coleman, supra note 15; Keesey v. Glass, 8 Ohio App. 
88, 28 Ohio C.C. (N.S.) 134 (1917). 

22 Leonard, Crosset and Riley v. Weidner & Co., 14 Ohio App. 421 (1921). 
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cretionary’”’.”° 

The above rights and duties apply to special instructions even 
though the language of the charge is not the exact language the 
court would have selected;?4 or even where the court forgets to 
give the requested instructions by an oversight.*° 

Since the duty imposed upon the court is mandatory, counsel 
making the request for a special instruction need not inquire 
whether or not the court overlooked the charge, but may assume, 
on the court’s failure to give the instruction, that it refused to do 
so.76 

II. Preparations Or THE SpPEcIAL INSTRUCTION 

Certain fundamental rules set forth below should be applied 
by counsel in the preparation of special instructions to be submitted 
to the court before argument. 

Scope 

The scope of the requested special instruction has been defined 
many times both by the supreme court and the appellate courts of 
Ohio. 

It is not necessary, nor does the statute contemplate, that a 
special request should cover all the legal questions?’ or every 
branch*® and feature*® of the case.*° 

A party may request the court to give only one rule of 
law and if that rule correctly states the law and is applicable to 
an issue in the case which is supported by some evidence, the court 
must grant the request.*! Furthermore, where the record dis- 
closes instructions given before argument at the plaintiff’s request, 
which are correct statements of the law from the plaintiff’s stand- 
point, but do not cover every branch and feature of the case, in- 
cluding the effect of affirmative defenses such as contributory 
negligence, but such defenses are fully covered in the court’s gen- 
eral charge, the giving of such special instructions before argu- 
ment is not prejudicially erroneous.** 





23 Dunham v. Mulby, 24 Ohio App. 509, 156 N.E. 608 (1926); The United 
States Board & Paper Co. v. Wallace Browne, 1 Ohio C.C. (N.S.) 345, 15 Ohio 
C.D. 347 (1903). 

24 Supra note 8. 

25 Booksbaum, a Minor, v. Christian, supra note 20. 

26 Ibid. 

27 Behan v. The Cincinnati Street Ry. Co., 78 Ohio App. 129, 69 N.E. 2d 
160 (1946). 

28 Curlis v. Brown, 9 Ohio App. 19, 31 Ohio C.C. (N.S.) 364 (1917). 

29 Hunter v. Brumby, 131 Ohio St. 443, 3 N.E. 2d 353 (1936). 

30 Swing, Trustee, v. Rose, 75 Ohio St. 355, 369, 79 N.E. 757 (1906). 

31 Behan v. The Cincinnati Street Ry. Co., supra note 27. 

32 Makranczy v. Gelfand, Admr., 109 Ohio St. 325, 142 N.E. 688 (1924). 
At page 338 the court reasoned, “Thus, when the entire instructions both be- 
fore and after argument, are taken in conjunction, we feel that the jury were 
properly instructed in the premises .. .” 
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Looking at the other side of the coin, we find decisions hold- 
ing that no error intervened where the trial court refused to grart 
a special instruction that contained more than one proposition of 
law.** 

The reason for this rule concerning “scope” is a practical one 
inasmuch as it is impossible to state all the law in a single paragraph 
or in a single charge.** 

However, as a written instruction before argument becomes 
the unquestioned law of the case, such instruction must state the 
law clearly and correctly and be complete in itself.*® 

Stated in simple language, the rule as to the scope of a special 
instruction is this: while the instruction need not cover every 
branch and feature of the case, the branch and feature which it does 
cover must be clear, correct and complete in itself. It is readily 
apparent that the application of this rule results in a great deal 
of individual discretion. 

Giving or refusing to give a requested pre-argument special 
instruction which is simply an abstract statement of the law applic- 
able to any case is a matter of discretion for the courts.*® 

An abstract charge, if given, however, does not constitute basis 
for reversal.37 

Undue Repetition: Number And Length 

In the leading case of The American Steel Packing Co. v. Con- 
kle,3? the supreme court enunciated the important “unduly re- 
petitious” rule. Stated simply this rule provides that no proposition 
of law should be given to the jury in such a manner that it presents 
a view of the case that is one-sided and unfair. 

It is not every repetition of a legal proposition that results in 
prejudicial error. The degree of repetition must be unreasonable.*® 

The undue repetition rule has been applied to the requests for 
special instructions by one party; the general charge of the 





83 The Central Casulty Co. v. Fleming, 22 Ohio App. 129, 153 N.E. 345 
(1926) . ) 

34 The Cincinnati Interurban Co. v. Haines, 8 Ohio C.C. (N.S) 77, 18 Ohio 
C.D. 443 (1906), affd 77 Ohio St. 621, 84 N.E. 1126 (1907). 

85 Scott, Admx., v. Hy-Grade Food Products Corp., 131 Ohio St. 225, 2 NLE. 
2d 608 (1936); Presti v. The Cleveland Ry. Co., 26 Ohio App. 526, 160 NE. 
508 (1927); Ohliger v. The City of Toledo, 20 Ohio C.C. 142, 10 Ohio C.D. 762 
(1900). 

36 Karras v. Mosley, 16 Ohio L. Abs. 116 (1933); Michalsky, a Minor, 
v. Gaertner, 53 Ohio App. 341, 5 N.E. 2d 181 (1935); Long v. Taplin-Rice- 
Clerkin Co., 38 Ohio App. 546, 177 N.E. 55 (1931). 

37 Kennard v. Palmer, 143 Ohio St. 1, 53 N.E. 2d 908 (1944); Weigel v. 
The Cottage Building & Loan Co., 68 Ohio App. 467, 42 N.E. 2d 171 (1941). 

88 86 Ohio St. 117, 99 N.E. 89 (1912). 

39 Feher v. Motor Express, Inc., 45 Ohio L. Abs. 513, 68 N.E. 2d 140 (1945). 

40 The American Steel Packing Co. v. Conkle, supra note 38. 
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court;*! the general charge of the court considered in the light of 
special instructions already given before argument;*? special in- 
structions requested and given after the court’s general charge.** 

Where undue repetition results in any of the above four 
situations, it is prejudicial and reversible error on the part of the 
trial court.‘ The converse is equally true, to wit: Where undue 
repetition would result, it is proper for the trial court to refuse re- 
quested special instructions even though they correctly state the 
law.*® 

Special instructions should not be excessive in length or 
number.*® What constitutes “excessiveness” depends upon the 
nature and issues of each case.** 


Reference To The Required Degree Of Proof 

The Supreme Court of Ohio in Hunter v. Brumby*® considered 
the question of whether or not a special instruction given before 
argument is erroneous because it employs the phrase “if you find” 
without any reference to the required degree of proof upon which 
such a finding could be made by the jury. 

At the conclusion of all the evidence in that case the trial 
court at plaintiff's request gave the following special instruction: 

The court says to you, as a matter of law, that the statute 
of the State of Ohio in force and effect on June 26, 1932, 
provided as follows: 

(Here the statute was quoted.) 

And I say to you further that if you find by the greater 
weight of the evidence, that the defendant’s driver in the 
operation of his taxicab at the time of this accident did 
violate this statute then the defendant would be guilty of 
negligence, and I say to you further that if you find that 
such negligence was the sole, direct and proximate cause of 
this accident, then your verdict must be for the plaintiff.*° 
It was the defendant’s position on appeal that such a special 

instruction was erroneous as it omitted any reference to the re- 
quired degree of proof following the second “if you find”. 





41 The National Life & Accident Ins. Co. v. Kelley, 42 Ohio App. 255, 182 
NE. 46 (1932). 

42 The Cincinnati Traction Co. v. Nellis, 81 Ohio St. 535, 91 N.E. 1125 
(1909). 

43 Jacob Ohliger v. The City of Toledo, 22 Ohio C.C. 142, 10 Ohio C.D. 656 
(1900); see Feher v. Motor Express, Inc., supra note 39, for the many cases, 
reported and unreported, cited therein. 

44 Supra notes 38, 39 and 42. 

45 Jacquemin v. Bunker, 15 Ohio App. 491 (1922). 

46 The American Steel Packing Co. v. Conkle, supra note 38; Jacquemin 
v. Bunker, supra note 45. 

47 Ibid. 

48 131 Ohio St. 443, 3 N.E. 2d 353 (1936). 

49 Emphasis supplied. 
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Chief Justice Weygandt, speaking for a unanimous court, held 
the instruction perfectly proper.®° 

Neither the question nor the result was new to the supreme 
court.5! The rationale for the decision was that a requested special 
instruction need not cover every branch and feature of the case. 

This rule was reaffirmed by the supreme court in 1938.52 


Assumption of Material Facts as True 

One of the easiest but most costly mistakes that counsel can 
make is the preparation of special requests to charge which are 
based on the assumption that a material fact is undisputed although 
in reality it is in dispute between the parties. 

The Supreme Court of Ohio has held on numerous occasions 
that where such a situation exists, it is proper to refuse to give such 
a requested special instruction and that if it is given, prejudicial 
error results."* 

In the leading case of Plotkin v. Meeks,** the following request 
was involved: 

If you find from the evidence that the negligence of the 
plaintiff either directly caused or directly contributed 

in the slightest degree to cause the injuries of which she 

complains, your verdict must be for the defendant.®® 

The court held that this request was properly refused because 


it assumed that the plaintiff was negligent and left as the only ques- 
tion for the jury to decide the issue of proximate cause.*® 

The request correctly worded would have been as follows: 
“If you find from the evidence that the plaintiff was negligent and 





50 “Of course in the exercise of an abundance of caution it might be well 
in each instance to insert phraseology relating to the necessary degree of 
proof, but this is far from suggesting that the omission so to do is either 
prejudical or erroneous.” Hunter v. Brumby, supra note 48, at p. 445. 

51 Lima Used Car Exchange Co. v. Hemperly, supra note 20; The Cincin- 
nati Traction Co. v. Young, et al., 115 Ohio St. 160, 152 N.E. 666 (1926). 

52 Simko v. Miller, 133 Ohio St. 345, 13 N.E. 2d 914 (1938), wherein the 
doctrine was extended; unlike the instruction approved in Hunter v. Brumby, 
supra note 48, there Was no reference to any degree of proof anywhere in the 
instruction. 

53 Plotkin v. Meeks, 131 Ohio St. 493, 3 N.E. 2d 404 (1936); Binder v. 
Youngstown Municipal Ry. Co., 125 Ohio St. 193, 180 N.E. 899 (1932); Northern 
Ohio Ry. Co. v. Rigby, 69 Ohio St. 184, 68 N.E. 1046 (1903); Schweinfurth, 
Admr. v The C.C.C. & St. L. Ry. Co., 60 Ohio St, 215, 54 N.E. 89 (1899); Cline 
v. The State, 43 Ohio St. 332, 1 NE. 22 (1885); Weybright v. Fleming, 40 Ohio 
St. 52 (1883); Bellefontaine Ry. Co. v. Snyder, 24 Ohio St. 670 (1874); DuBois, 
Admr. v. Schell, 5 Ohio App. 30, 25 Ohio C.C. (N.S.) 17 (1915) aff'd 94 Ohio 
St. 93, 113 N.E. 664 (1916); The Cincinnati Traction Co. v. Edwards, Admr. 22 
Ohio C.C. (N.S.) 539, 28 Ohio C.D. 436 (1915); Weller v. The State of Ohio, 19 
Ohio C.C. 166, 10 Ohio C.D. 381 (1899). 

54 Supra note 53. 

55 Id. at 494 (emphasis ours). 

56 Jd. at 498. 
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that such negligence either directly, etc... .. 57 

This example does not assume the negligence of the plaintiff 
but leaves that question open for the jury. 

The reason advanced for the rule which forbids the assumption 
of the existence or non-existence of a material fact in issue where 
there is a conflict in the evidence, is that it invades the province 
of the jury.®® 

The rule applies both to special instructions and to the court’s 
general charge.®® 

There was an interesting extension of this general rule by the 
supreme court in 1944 which indicates the fine distinctions in 
wording that can become crucial.®® The plaintiff brought an action 
for damages arising from the sale of infected or unwholesome pork 
in violation of the pure-food statutes of the state. At the close of 
all the evidence and before argument, the plaintiff submitted the 
following special instruction to the court: 

I say to you that under the laws of Ohio it is unlawful 

to sell meat which is unwholesome or diseased; and if you 

find that the defendant sold meat to Ben Sanguedolce 

which was unwholesome or diseased by reason of the pres- 


ence of trichinae, that was negligence as a matter of 
law; .. .@ 


In upholding the action of the trial court, the supreme court 
stated that it was not error to refuse to give a charge from the 
language of which a jury might reasonably infer that the court 
assumed the existence of material facts that were in dispute.** 


The court went on to suggest that the charge should have been 


in form or substance, “if you find the defendant sold meat to Ben San- 
guedolce, and that it was unwholesome or diseased, then such sale 


so made constituted negligence as a matter of law”.® 





57 This is not the only possibility but it would correct the error. 

58 Cline v. The State, supra note 53; The Columbus Mutual Life Insurance 
Co. v. The National Life Insurance Co., 100 Ohio St. 208, 125 N.E. 664 (1919). 

59 Plotkin v. Meeks, supra note 53. 

60 Leonardi v. The A. Habermann Provision Co., 143 Ohio St. 623, 56 NE. 
2d 232 (1944). 

61 Id. at 628 (emphasis ours). 

62 The extension does not appear in the syllabus which in accordance with 
the well established rule held: “. . . a jury might reasonably infer that the 
court assumed the existence of material facts that were in dispute”. The de- 
cision however indicated that it was wrong to permit “the jury to assume that 
the meat was unwholesome or diseased by reason of the presence of trichinae, 
a fact necessary to be proven.” Supra note 60 at 634. The rule appears to be 
that it is not only wrong to assume a material fact which is in dispute but it 
is also wrong to assume a material fact that isn’t in dispute but which must 
be proven. 

63 Supra note 60 at 634. The distinctions that are drawn when this rule 
is being applied get exceedingly thin at times. The court recognized this and 
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Ill. Susmission Or THe SpecraL INsTRUCTION 
Although a special instruction may be properly prepared with 
reference to the rules cited in the above section, certain procedures 
must be observed in the submission of the special instruction if a 
party is to receive the full benefit and force of the mandatory pro- 
visions of Section 11420-1 (5), Ohio General Code. 


Affirmative Record Doctrine 
The meaning and intent of the legislature in enacting Section 


11420-1 (5), Ohio General Code, is clear and unambiguous to court 
and counsel alike. When counsel have rested their respective cases, 


each may present his version or theory of the law of the case to 
the court in form of written special instructions and request that 
they be given to the jury. The statute commands the court to give 
or refuse to give these special requests before argument to the 
jury is commenced. 

For the most part litigation arising out of the mechanics of 
this simple procedure has resulted (1) when the bill of exceptions 
has failed to show affirmatively that the requested special instruc- 
tions were in writing and (2) when the bill of exceptions has 
failed to show affirmatively that the request was made before 
argument. 

In the first instance, the cases are unanimous is holding that 
where the record fails to show affirmatively that the special in- 
struction requested was submitted in writing, it is not error on 
the part of the trial court to refuse to give such instruction.** This 
is so even where the appellate court feels there is every reason to 
believe the requested special instruction was in fact in writing.®® In 
this situation, the reviewing court will not even inquire into the 
correctness of the instruction.®® 

It is the instruction itself and not the request to give it that 
the law requires to be writing.*? Further, one court has held 
“written instructions” to mean “typewritten instructions”.®* The 





said, “even if it be conceded that the trial court erred in refusing to give such 
charge .. .”, then it decided the case upon an additional ground. 

64 Haugh v. Detroit, Toledo and Ironton Ry. Co., 25 Ohio L. Abs. 123 (1937); 
Toledo, Fremont and Norwalk Ry. Co. v. Gilbert, 2 Ohio C.C. (N.S.) 432, 
14 Ohio C.D. 181 (1902); The Commonwealth Casualty Co. of Phil. v. Wheeler, 
13 Ohio App. 140, 30 Ohio C.C. (N.S.) 481 (1919). 

65 Goldsberry v. Lefevre, 24 Ohio L. Abs. 146 (1937). 

66 Clark, Administrator v. Boltz, 10 Ohio C.C. (N.S.) 1, 19 Ohio C.D. 665 
(1906) . 

67 The Hocking Valley Ry. Co. v. James, Trustee, et al., 1 Ohio App. 355, 
18 Ohio C.C. (N.S.) 210 (1913). 

68 Karras v. Mosley, 16 Ohio L. Abs. 116 (1935). Typewritten instruc- 
tions were required by a local rule of court. It is interesting to note that the 
appellate court did not reverse even though the trial court would not permit 
counsel time in which to comply with the rule of court. 
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affirmative record doctrine is grounded on the fundamental adher- 
ence of the decisions to the literal wording of the statute in holding 
that it is not error for the trial judge to refuse to give a correct 
special instruction that is not in writing.*® 

In the second instance, the cases are unanimous in holding that 
where the record fails to show affirmatively that the request for 
special instructions was made before argument, error can not be 
predicated upon the refusal of the trial court to give such instruc- 
tions.*° 

The record must show more than a mere request made before 
argument. The request itself must include a statement of the desire 
of counsel to have the special instruction given before argument."! 

The several decisions which spell out the law that the record 
must affirmatively show that the court was requested to give such 
instructions before argument reach this result by implication from 
the statute.** 

This question, however, remains: Do the words “before the 
argument is commenced” mean the argument considered as a whole 
or the argument of each party? In an early court of appeals case”® it 
appeared from the record that the defendant submitted a special 
request to charge while counsel for the plaintiff was arguing to the 
jury. The charge was refused by the trial court. The court of appeals 
reversed the lower court holding that the charge was proper and the 
fact that it was not asked until the argument was in progress was 
not sufficient reason for refusing to give it. 


Inspection Of Special Instructions By Court And Opposing Counsel 

There is little authority in Ohio on how much time, if any, 
should be given to the court or opposing counsel to consider and 
act upon tendered special instructions. As we have already seen, 
special instructions in order to fall within the mandatory rule must 
be submitted in writing to the court before argument. How long 
before seems to be a practical matter depending upon the ebb 
and flow of the trial as well as the progress of the case in respect 
to court sessions. It is clear that there must be adequate time for 





69 The Central Casualty Co. v. Fleming, 22 Ohio App. 129, 153 N.E. 345 
(1926); The Hocking Valley Railway Co. v. James, Trustee, et al., supra 
note 67. 

70 Dunham v. Mulby, 24 Ohio App. 509, 156 N.E. 608 (1926). 

71 Newport and Cincinnati Bridge Co. v. Jutte, et al., Ohio C.C. (N.S.) 189, 
17 Ohio C.D. 541 (1905). 

72 The Village of Monroeville v. Root, 54 Ohio St. 523, 44 N.E. 237 (1896); 
The Cincinnati Street Railway Co. v. Jenkins, 20 Ohio C.C. 256, 11 Ohio C.D. 
130 (1900). 

73 Stark v. Cress, 4 Ohio App. 92, 22 Ohio C.C. (N.S.) 88 (1914); cf. The 
Cleveland Punch and Shear Works Co. v. The Consumers Carbon Co., 75 Ohio 
St. 153, 78 N.E. 1009 (1906). 
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the court to inspect and consider all requests to charge."* 

There is not now nor has there ever been any statutory re- 
quirement that requested special instructions be shown to oppos- 
ing counsel before submission to the court. Such a practice, however, 
appears customary.”> Stated in another way, it has been 
said that opposing counsel can not be wholly ignored.7* The reason 
advanced for this thought is that opposing counsel upon seeing 
the requests may, and frequently do, desire to present counter- 
propositions.** 

In the leading case of The American Steel Packing Co. v. Conk- 
le’® the defendant submitted twenty-seven special instructions, all 
long and involved. The plaintiff objected especially on the ground 
that neither the court nor counsel could within a reasonable time 
fairly examine and pass upon the twenty-seven requests. Although 
the supreme court ultimately sustained the plaintiff’s position on 
appeal, it was upon the “stronger” ground of undue repetition. 
Nevertheless, the court indicated there was much force in the plain- 
tiff’s objection. 


Author Identification Of Special Instructions 

The Supreme Court of Ohio has never directly’® considered 
whether it is proper for either the trial court or counsel to disclose 
which party composed and requested the giving of a special instruc- 
tion. Nevertheless, the three appellate courts which have passed 
upon the question make it clear that any indication, written or oral, 
to the jury on the part of either the trial judge or counsel is im- 
proper and undesirable.*° 

This is so because special requests are not the law of the parties 
but the law of the court*! and should be considered as such by the 
jury. 

While none of the reported decisions have gone so far as to 





74 The American Steel Packing Co. v. Conkle, 86 Ohio St. 117, 99 NLE. 89 
(1912). ' 

75 Stark v. Cress, 4 Ohio App. 92, 22 Ohio C.C. (N.S.) 88 (1914). 

76The American Steel Packing Co. v. Conkle, supra note 74. 

77 Id. at 127. 

78 86 Ohio St. 117, 99 N.E. 89 (1912). 

79 Lima Used Car Exchange Co. v. Hemperly, 120 Ohio St. 400, 404, 166 N.E. 
364 (1929). In deciding another point the court said, “instructions .. . are not 
to be regarded as the law of any particular party”. 

80 Haney v. Dayton Street Transit Co., 45 Ohio L. Abs. 312, 67 N.E. 2d 
794 (1944); Harper v. McQuown, 30 Ohio L. Abs. 389 (1939); Manchester v. 
Youngstown Sheet and Tube Co., 24 Ohio L. Abs. 658, 18 Ohio Op. 503 (1937); 
but see Travelers Indemnity Co. v. Benkert, 13 Ohio L. Abs. 579 (1932) 
wherein the trial court identified the author of the special instruction and the 
court of appeals made no comment on this aspect of the case. 

81 Manchester v. Youngstown Sheet and Tube Co., supra note 80. 
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hold that the disclosure was prejudicial error, their language can 
be construed as a warning signal against such a practice.*®? 
Submission: Independent Or Series 

Special requests to charge before argument should be offered 
as separate and independent propositions of law and not as one 
series. Where they are not so offered and where one or more of the 
requests does not correctly state the law applicable to the facts 
submitted to the jury, it is not prejudicial error on the part of the 
court to refuse to give any of the instructions requested.** 

Where the record does not disclose whether the requested 
special instructions before argument were asked to be given as a 
whole or separately, there is a presumption that such instructions 
were offered as a series and the rule noted above applies.** This is 
true even though the requests were written on separate sheets of 
paper and even though they were separately numbered.*® 


IV. Manpatory Rutes: ExceprTrions 


As the text below indicates, it is not every special instruction 
submitted by counsel before argument that falls within the man- 
datory provisions of Section 11420-1(5), Ohio General Code. Fur- 
ther as previously noted there is a sharp distinction in procedure, 
force and effect between special instructions submitted before 
argument and special instructions requested after argument. 


Special Instruction Already Given 
In one important situation it is not error for the trial court 
to have refused to give a -special instruction which meets every 
procedural and substantive requirement of the law. This is when 
the subject matter is covered by another special request which 
is given to the jury.** To hold otherwise would violate the already 
discussed rule with respect to undue repetition.*” 


Whether or not the substance of a refused special instruction 





82 Harper v. McQuown, 30 Ohio L. Abs. 389, 393 (1939). 

83 Cleveland Metropolitan Housing Authority v. Sacheroff, 35 Ohio L. 
Abs. 376, 40 N.E. 2d 951 (1942); First National Bank of Sardis v. Patton, 21 
Ohio L. Abs. 202 (1935); see Reed Warehouses, Inc. v. Shelly, 20 Ohio L. Abs. 
270 (1935). 

84 Pugh v. Akron-Chicago Transportation Co., 64 Ohio App. 479, 28 NE. 
2d 1015 (1940), aff'd 137 Ohio St. 164, 28 N.E. 2d 501 (1940); MacDonald v. The 
State, ex rel Fulton, Supt. of Banks, 47 Ohio App. 223, 191 N.E. 837 (1934). 

85The Schatzinger Consolidated Realty Co. v. Stonehill, 19 Ohio C.C. 
(N.S.) 403, 29 Ohio C.D. 587 (1912). 

86 Chesrown v. Bevier, 101 Ohio St. 282, 128 N.E. 94 (1920); Limbaugh 
v. The Western Ohio Railroad Co., 94 Ohio St. 12, 113 N-E. 687 (1916); The 
Premier Service Co. v. Sefton, 31 Ohio App. 154, 166 N.E. 140 (1924); see 
Michalsky, a Minor, v. Gaertner, 53 Ohio App. 341, 5 N.E. 2d 181 (1935). 

87 Jacquemin v. Bunker, 15 Ohio App. 491 (1922); Rogers v. Garford, 26 
Ohio App. 244, 159 N.E. 334 (1927). 
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has been covered by another special instruction is determined by 
the appellate court considering all the special instructions that were 
given and not by putting itself in the place of the trial court as he 
was about to proceed. 

For example, if counsel’s second request for special instruction 
is a correct statement of the law but refused; and subsequently the 
same ground is covered in counsel’s sixth request, which is given, 
there is no error.*®*® 

More interestingly, if counsel’s correct request for a special 
instruction is refused but the subject matter is properly covered 
by a special instruction given at the request of opposing counsel, 
still there is no error.®® It is submitted that this is an additional 
reason why the identification of the author of special instructions 
should not be revealed. 

One court has even gone so far as to say there is no error when 
counsel’s correct request for a special instruction is refused where 
the court covers the ground before argument with its own special 
instruction voluntarily given.°° 


Request For Special Instructions After The General Charge 

So far we have been dealing with the law concerning request- 
ed special instructions submitted by counsel at the conclusion of the 
evidence and before argument. 

Counsel for either party may also submit requests for special 
instructions in connection with or after the court’s general charge. 
The basis for these requests is not statutory but judicial®’ and 
therefore the rules are somewhat different. 

It is not essential that the request be in writing®? but good 
practice suggests the wisdom of reducing such a charge to writing. 

The duty upon the court to give such requested special in- 
structions is not mandatory in the same sense that it is when deal- 





88 Boenke v. The Cincinnati Street Ry. Co., 56 Ohio App. 227, 10 NE. 
2d 232 (1936); Gottesman, Admr. v. City of Cleveland, 46 Ohio L. Abs. 474, 
70 NE. 2d 149 (1946); United States Fidelity & Guaranty Co. v. Commercial 
Shearing and Stamping Co., 14 Ohio L Abs. 565 (1933). 

89 Jacquemin v. Bunker, supra note 87. 

90 Zimmerman v. Second National Bank of Bucyrus, 24 Ohio App. 48, 156 
NE. 157 (1926). While this procedure does not directly violate the prohibi- 
tion against modification in any respect of a special instruction requested by 
counsel before argument, the practical result is that it does. 

91 Beeler v. Ponting, 116 Ohio St. 432, 156 N.E. 599 (1927) where it was 
stated on page 434, “It has been many times held by this court that a certain 
duty devolves upon counsel to request an instruction upon certain questions 
arising during the trial of a case, where the court has omitted to do so.” 
Clark v. Clark, 16 Ghio C.C. 103, 8 Ohio C.D. 752 (1898). 

92 The Cincinnati Traction Co. v. Lied, 9 Ohio App. 156, 160, 29 Ohio C.C. 
(N.S.) 136 (1917). 











1950] SPECIAL INSTRUCTIONS 335 


ing with special instructions submitted before argument. It is, 
however, reversible error to refuse a special instruction requested 
in connection with the court’s general charge on a matter not cover- 
ed by that charge.®* 

The fundamental difference between the two situations is 
that after the general charge, the court may properly refuse to 
give a requested instruction where all the propositions therein con- 
tained have been fully and fairly covered by the court in substance 
although in different form, language or words in his general 
charge.** 

Even where instructions which are requested by a party after 
argument are given, the court is not required to use the precise 
terms or language submitted; it is sufficient if the substance there- 
of be given.*® 

Where a party excepts to the court’s general charge which is 
free from prejudicial error as given but which fails to cover all 
the questions involved in the case, such failure is not a ground 
for reversal unless the omission is called to the attention of the 
court and further instructions are requested.*® 

Nor is it reversible error for the trial judge to decline to give 
an additional instruction to the jury where counsel fails to formu- 
late a specific rule of law in his request that such an additional in- 
struction be given.®* 

Stated another way, it is essential that counsel indicate clear- 
ly what he claims the law to be and what charge he desires the 
court to give.®® 


A general exception to the charge of the court is effectual 
only as to errors of law existing in the charge as given, i.e., errors 
of commission, and does not bring in review on error, an omission 
or failure to give further proper instructions. 





93 Union Central Life Ins. Co. v. Hoyer, 66 Ohio St. 344, 64 NE. 435 (1902). 

94 Rice v. City of Cleveland, 144 Ohio St. 299, 58 N.E. 2d 768 (1944). 

95 The National Machinery Co. v. Towne, 11 Ohio App. 186, 30 Ohio C.C. 
(N.S.) 225 (1919). 

96 Columbus Ry. Co. v. Ritter, 67 Ohio St. 53, 65 N.E. 613 (1902); Slosser 
v. Lagorin, 44 Ohio App. 253, 185 N.E. 210 (1933); Karras v. Mosley, 16 Ohio 
L. Abs. 116 (1933). 

87 Chauncey Taft v. Eden Wildman, 15 Ohio 123 (1846); Bachman v. 
Ambos, 50 Ohio L. Abs. 97, 79 N.E. 2d 177 (1947); The Cincinnati Traction 
Co. v. Lied, 9 Ohio App. 156, 29 Ohio C.C. (N.S.) 136 (1917). 

98 Haley et al. v. Dempsey, Exr., 14 Ohio App. 326 (1921). Good practice 
suggests that the request for further instructions be made out of the hearing 
of the jury before it retires. The record should show that the request was 
made, that an instruction was tendered, and the substance of the tendered 
requested instruction, all of which was refused. 

99 The Columbus Railway Co. v. Ritter, supra note 96; Varner v. Epply, 
Admr., 125 Ohio St. 526, 182 N.E. 496 (1932). 








336 OHIO STATE LAW JOURNAL [Vol. 11 


Further, where counsel does not call the court’s attention to 
the matter omitted from the charge, error, if any, in omitting such 
matter is cured.!? 


V. Curtnc Or Error In Grvinc Or Rerusinc SPECIAL INSTRUCTION 


Special Instruction Refused: Covered In General Charge 

Once the court erroneously refuses to give a requested special 
instruction before argument, does the fact that the subject matter 
is substantially covered in the court’s general charge correct this 
error? It is well settled that it does not.!°! 

As we have already seen the duty to give a correct special 
instruction is mandatory upon the trial court and non-compliance 
with this rule results in prejudicial error irrespective of what the 
court states in its general charge to the jury.'°? 

This is true even though the special request itself is subsequent- 
ly read and even though the pre-argument omission was not in- 
tentional but to the contrary due to an oversight on the part of the 
trial court.'° 

The basis for this non-curability rule is the same as the under- 
lying reason for statutory special instructions in Ohio, to wit, the 
right of counsel to know what the law is before argument to the 
jury.1°4 

Withdrawal Of Special Instruction 

The trial judge may properly withdraw from the jury’s con- 
sideration a special instruction, already given, which upon further 
reflection seems erroneous.!®* Similarly, counsel who makes the 
initial submission, may request a withdrawal, if in his later opin- 
ion, the instruction seems erroneous.}®® 

In this situation it has been said that the court has an inherent 
power to strip the record before verdict of any prejudicial error, 





100 Sorochak, a Minor, v. Reed, 31 Ohio App. 401, 166 N.E. 918 (1928). 

101 Washington Fidelity National Ins. Co. v. Herbert, 125 Ohio St. 591, 
183 N.E. 537 (1932); Lima Used Car Exchange Co. v. Hemperly, supra note 
79; Michalsky, a Mirior, v. Gaertner, 53 Ohio App. 341, 5 N.E. 2d 181 (1935); 
The Premier Service Co. v. Sefton, 31 Ohio App. 154, 166 N.E. 140 (1924); 
McKay v. Ohio Fuel Gas Co., 39 Ohio L. Abs. 146, 51 N.E. 2d 909 (1942). 

102 Leonardi v. A. Haberman Provision Co., 143 Ohio St. 623, 633, 56 N.E. 
2d 232 (1944); Industrial Commission of Ohio v. Austin, 51 Ohio App. 469, 1 
NE. 2d 649 (1935); Cheny v. Garrett, 50 Ohio L. Abs. 150, 76 N.E. 2d 96 
(1947); Travelers Indemnity Co. v. Benkert, 12 Ohio L. Abs. 579 (1932); Grain 
Company v. Fronizer, 25 Ohio C.C. (N.S.) 151 (1912); Keiper v. Selfe, 22 Ohio 
C.C. (N.S.) 507, 34 Ohio C.D. 6 (1906); Mueller v. Busch, 11 Ohio C.C. (N.S.) 
353, 21 Ohio C.D. 49 (1908). 

103 Booksbaum, a Minor, v. Christian, supra note 20. 

104 Supra note 6. 

105 Rogers v. Garford, 26 Ohio App. 244, 159 N.E. 334 (1927). 

106 Warn v. Whipple, 45 Ohio App. 285, 187 N.E. 88 (1932). 
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even though the error be of the court’s own commission.!°" 
Whether or not an instruction may be withdrawn after the jury 
has begun its deliberation has not yet been determined.'°* 


VI. UNRESOLVED QUESTIONS 


No area of the law is without its ambiguities and uncertain- 
ties. Although special instructions requested by counsel have 
been a part of our judicial system for ninety-seven years, they 
are no exception. 

The two most prominent areas of conflict concern: (1) the 
application of the so-called “two-issue” rule to proper special 
instructions which have been erroneously refused by the court 
and (2) whether the court in its general charge can comment upon, 
qualify or in any manner modify a special instruction already given. 


Two-Issue Rule 

The two-issue rule’®® applies to special instructions given 
before argument.'!° It is not within the scope of this article to 
discuss the various cases in which this rule has been applied for 
these decisions concern for the most part the substantive law 
stated in the instructions or involved in the case. 

The two-issue rule is important here, however, in the question 
of whether or not it is to be applied to a situation where a special 





107 Rogers v. Garford, supra note 95 at page 257. 

108 The court in Rogers v. Garford, supra note 95, indicated that as long 
as the jury was in the box, the trial was still under the control of the court. 
In this case, the special charge had been given in the morning before argu- 
ment and was withdrawn in the afternoon before the court’s general charge. 

109 This rule had its origin in Ohio in the case of Sites v. Haverstick, 23 
Ohio St. 626 (1873), in which a verdict for the defendants was sustained where 
two separate and distinct defenses were made, either one of which in itself, 
if established, was sufficient to defeat the cause of action of the plaintiff. The 
rule as generally stated is as follows: “Where there are two causes of action 
or two defenses, thereby raising separate and distinct issues, and a general 
verdict has been returned, and the mental processes of the jury have not been 
tested by special interrogatories to indicate which of the issues was resolved 
in favor of the successful party, it will be presumed that all issues were so 
determined; and that, where a single determinative issue has been tried free 
from error, error in presenting another issue will be disregarded”. H. E. Cul- 
bertson Co. v. Warden, 123 Ohio St. 297, 175 N.E. 205 (1931). 

110 Bush, Admr. v. Harvey Transfer Co., 146 Ohio St. 657, 67 N.E. 2d 851 
(1946), wherein the application of the rule to special instructions was restated 
and reclarified. In that case the plaintiff claimed that before the two-issue 
rule applied: (I) There must be independent and separate issues, neither of 
them being an element of or dependent on the other; or (II) if the two issues 
constituted both a primary and secondary issue, such as negligence and con- 
tributory negligence where the latter is dependent upon the former, the rule 
may be applied if the primary issue is submitted free from error and the 
secondary issue is erroneously submitted, but that the rule can not be applied 
conversely. The supreme court adopted the plaintiff's contentions. 
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instruction has been refused erroneously. We have already dis- 
cussed the mandatory duty of the trial court to give a special in- 
struction requested before argument which correctly states the 
law.!!! But in a case with two issues, will failure to do so result 
in prejudicial error? 

To focus the problem, suppose the trial court fails to give a 
correct special instruction and there is more than one issue in the 
case, does the two-issue rule apply? Stated another way, which rule 
is stronger? 

On this point there is much confusion in the law. 

In an early supreme court case decided seven years after 
the leading case of Sites v. Haverstick''? it was clearly held that 
where a verdict for the plaintiff may have been rendered upon 
either of two causes of action, but it did not appear upon which, a 
refusal to give a proper instruction on behalf of the defendant, as 
to either cause of action, entitled him to a new trial.1!° 

Since this decison, one court of appeals has agreed!!* saying 
that while it was undoubtedly correct to apply the two-issue rule 
with reference to instructions contained in the general charge, 
it was not proper to do so where the court erred in refusing to 
give proper special instructions submitted before argument. These 
cases indicate that the mandatory special instruction rule dom- 
inates the two-issue rule where the special instruction was er- 
roneously refused. 

Four other courts of appeals, however, have arrived at the 
opposite result.1'5 The picture is further complicated by the fact 
that in one appellate district a decision each way can be found.1?® 

This then was the background and the situation when the 
Supreme Court of Ohio found itself faced with this precise point 
in 1944,'!7 Unfortunately the problem remains cloudy, as the 
syllabus in that case failed to reflect the action taken by the 
court.?18 





111 Supra notes § to 26. 

112 Supra note 109. 

113 The Penna Co. v. Miller & Co., 35 Ohio St. 541 (1880). 

114 Mulvihill v. Frohmiller, 21 Ohio App. 210, 153 N.E. 115 (1926). 

115 Lowenstein v. Schwallie, 67 Ohio App. 395, 36 N.E. 2d 191 (1941); Zim- 
merman v. Second National Bank of Bucyrus, 24 Ohio App. 48, 156 N.E. 157 
(1926); Doran v. Hempey, 6 Ohio L. Abs. 622 (1928); Hoffman v. Pittsburgh 
& Lake Erie Railroad Co., 13 Ohio L. Abs. 153 (1932). 

116 Mulvihill v. Frohmiller, supra note 114 (two-issue rule not applied); 
Lowenstein v. Schwallie, supra note 115 (two-issue rule applied). 

117 Leonardi v. The A. Habermann Provision Co., 143 Ohio St. 623, 56 N.E. 
2d 232 (1944). 

118 Hart, J., speaking for the court on page 634 said: “Even if it be con- 
ceded that the trial court erred in refusing to give such charge, the judgments 
should be affirmed for another reason . . . Under the two-issue rule, error as 
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Paragraphs 5 and 7 of Section 11420-1, General Code 

In view of the language of paragraph 7, Section 11420-1,!!° 
does the law permit the trial court to comment, modify or explain 
a special instruction submitted by counsel in writing before argu- 
ment? To answer this question we must first divide the problem 
into two situations: (1) before argument when the special request 
is given by the court; (2) after argument during the court’s gen- 
eral charge. 

As to the first situation — before argument — there seems to 
be no question but that where requests for special instructions em- 
body the correct law, a party has a right to have them given pre- 
cisely as submitted!2° without modification; or entirely refused.'*! 

Further, it is not only the giving but also the refusing to give 
that must be done without qualification or comment by the trial 
court.?*2 It is the requesting party who is entitled to have his 
special instruction given as submitted. His opponent can complain 
only if the law as given is prejudicial.!** 

A trial judge has no right of his own volition to change the 
context of any written pre-argument request to charge.'** This is 
true even though the language of the charge is not the exact lan- 
guage the court would have selected.!25 However, where counsel 
who requested the charge consented to the change, there is no pre- 
judicial error.'*° 


The extent to which this rule has been carried is best il- 





to the requested charge could not vitiate the verdict.” But see the third 
syllabus of the case where the court held: “. .. error in the charge of the 
court ... does not, under the two-issue rule . . . require a reviewing court to 
reverse a judgment rendered upon such verdict”. Quaere, Are the two 
congruent? 

119“The court, after the argument is concluded, before proceeding with 
other business, shall charge the jury; any charge shall be reduced to writing 
by the court, if either party, before argument to the jury is commenced, re- 
quest it; a charge or instruction, when so written and given, shall not be 
orally qualified, modified, or in any manner explained to the jury by the court; 
and all written charges and instructions shall be taken by the jurors in their 
retirement, and returned with their verdict into court, and shall remain on 
file with the papers of the case.” 


120 The Lake Shore & Michigan Southern Ry. Co. v. Schultz. Admx., 19 
Ohio C.C. 639, 10 Ohio C.D. 264 (1899). 

121 The Premier Service Co. v. Sefton, 31 Ohio App. 154, 166 N.E. 140 
(1924). 

122 Columbus Railway v. Patrick J. Connor, 7 Ohio C.C. (N.S.) 361 (1905). 

123 Bittner v. The Northern Ohio Traction & Light Co., 23 Ohio C.C. (N.S.) 
604, 34 Ohio C.D. 429 (1912). 

124 Warn v. Whipple, 45 Ohio App. 285, 187 N.E. 88 (1932). 

125 Chesrown v. Bevier, 101 Ohio St. 282, 128 N.E. 94 (1920). 

126 Glenny v. Wright, 53 Ohio App. 1, 4 N.E. 2d 158 (1936). 
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lustrated by the case of The Premier Service Co.v. Sefton!*? where- 
in the defendant requested the court to give the following special 
instruction before argument: 

The Court charges you that the plaintiff cannot recover 

if you find that she was guilty of negligence that directly 

ae in the slightest degree to the injury sustain- 

ed. 

The trial court in granting the request substituted the word 
“any” for the words “the slightest” in describing the degree of 
negligence which would prohibit a recovery by the plantiff. The 
court of appeals reluctantly’* held this substitution of words to be 
reversible error. 


While a trial judge cannot modify the language of a special 
instruction submitted before argument, a reversal has been denied 
where the trial judge refused to give the instruction when he had 
given one of his own that covered the same ground.!”® 


There does, however, appear to be at least one instance where 
it may be proper for the trial court to explain a pre-argument writ- 
ten instruction and that is when the instruction contains doubtful 
words or phrases. Although the precise question was not before 
the supreme court in Simko v. Miller,!*° that decision indicates that 
such may be the case. The trial court gave the plaintiff’s first request 
to charge containing the words “prima facie”. No attempt was made 
to define these words in either the special or general instructions 
of the court. Nor was any request to do so made by opposing counsel. 
In holding there was no reversible error on the part of the trial 
court for a failure to explain doubtful words or phrases, the supreme 
court indicated that if such a request had been made, it would have 
been proper for the trial court to have explained the words.'*! 





12731 Ohio App. 154, 166 N.E. 140 (1924). 

128 The specific special instruction sought by the defendant had been 
previously considered by the Supreme Court of Ohio in Chesrown v. Bevier, 
supra note 125, and although it was then conceded that the instruction was 
a correct statement of the law, the court indicated its preference of the word 
“any” to the words “the slightest” in describing the degree of negligence which 
would bar a recovery by the plaintiff. While the court of appeals in The 
Premier Service Co. case felt substantial justice had been done and wanted to 
affirm and even though it “heartily disapproved” of the practice of “deliberate- 
ly” using a term which the supreme court said was the law but not the best 
statement of it, the court felt the mandatory provisions of Section 11420-1 de- 
manded a reversal. The salt in the wound came when the defendant used 
the very case which disapproved of the expression “the slightest degree of 
negligence” to secure the reversal. 

129 Zimmerman v. Second National Bank of Bucyrus, 24 Ohio App. 48, 156 
N.E. 157 (1926). 


130 133 Ohio St. 345, 13 N.E. 2d 914 (1938). 


131 Id. at 348. 
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As to the second situation — after argument and during the 
court’s general charge — there is much confusion and conflict in 
the law. 

The heart of the problem is whether Section 11420-1, paragraph 
(7) 18? refers to both special instructions and the court’s general 
charge or only to the court’s general charge. Stated more speci- 
fically, does the word “instruction” which appears twice in Section 
11420-1 (7) refer to the special instructions provided for in Section 
11420-1 (5) or is the word used only as a synonym for “charge” 
meaning the court’s general charge? 

From 1868 to 1892 there was no question but that “instruc- 
tion” as used in paragraph 7 meant special instructions provided 
for by paragraph 5 for the statute clearly said so'** and no quali- 
fication, modification or comment on a special instruction was per- 
mitted during the court’s general charge to the jury. 

After paragraphs 5 and 7 were amended in 1892'*4 to read as 
they do today, this precise question first arose three years later 
in 1895.185 The Circuit Court!*® for Lucas County reaffirmed the 
rule that the two paragraphs must be read in connection with each 
other and no qualification, comment or modification of the special 
instru’ttion was allowed. 

Three more decisions, two in 1901 and one in 1916, reached the 
same result under the new amendment.'*? On April 24, 1929, 
Judge Day, speaking for a unanimous supreme court in Lima Used 
Car Exchange Co. v. Hemperly'*® said, “Instructions given before 
argument, under paragraph 7 of Section 11447 [now Section 11420- 
1}, General Code, ‘shall not be orally qualified, modified, or in any 
manner explained to the jury . . .’.”5° 





132 Supra note 119. 

183“. | . and such charge or charges, or any other charge or instruction 
provided for in this section, when so written and given, shall in no case be 
orally qualified, modified, or in any manner explained to the jury by the 
court;” 65 Ohio Laws 190 (1868). See note 4 for complete text and history. 

134 89 Ohio Laws 59 (1892). 

135 Caldwell v. Brown, 9 Ohio C.C. 691, 6 Ohio C.D. 694 (1895). 

136 Now known as the Court of Appeals. 

137 City of Cincinnati v. Eva Lochner, 8 Ohio Nisi Prius 436, 10 Ohio Dec. 
596 (1901), where the court in its general charge said, “That is what I meant 
when I said to you in my special charge . . .”; Rupp v. Shaffer, 21 Ohio C.C. 
643, 12 Ohio C.D. 154 (1901); Tuscarawas County Commissioners, et al. v. 
Swansen, 7 Ohio App. 405, 27 Ohio C.C. (N.S.) 167 (1916) where a statement 
to the jury to the effect that the instruction as given was not conclusive, nor 
more than a tentative statement of the law which might be modified in the 
general charge, constituted error. See also, Diehl v. Cincinnati Trac. Co., 35 
Ohio C.D. 581, 29 Ohio C.C. (N.S.) 369 (1918). 

138 120 Ohio St. 400, 404, 166 N-E. 364 (1929). 

139 Emphasis supplied. 
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This does not mean, however, that the court once having given 
the special instruction as requested is thereby prevented from treat- 
ing the same subject in its general charge.'*° 

Further where it appeared that the comment by the trial court 
in its general charge only served to emphasize the special instruc- 
tion, this was held to be not prejudicial.'*1 Nor do comments which 
tend to explain the function of special instructions violate the 
rule against qualification, modification or explanation.1*” 

Although the law had been firmly settled for 61 years and 
although the supreme court had spoken only two months before 
on the subject,'43 the Court of Appeals for Hamilton County on 
June 17, 1929 said clearly and emphatically that paragraph 7 of 
Section 11447 did not prohibit the trial court from commenting on 
special instructions in the general charge because paragraph 5 
referred only to special instructions whereas paragraph 7 was con- 
fined to the general charge.!*4 

Judge Day’s statement in the Lima case 145 was not even 
mentioned by the court of appeals in its decision which became 
the focal point for an unbroken series of appellate court decisions 
down to the present day upholding the right of the trial judge in 
his general charge to comment on special instructions requested 
and given before argument.!*¢ 





140 Rupp v. Shaffer, supra note 137. 

141 Johnson v. The City of Cincinnati, 20 Ohio C.C. 657, 11 Ohio C.D. 318 
(1900). 

142 The Cincinnati Traction Co. v. Pierce, 3 Ohio App. 1, 21 Ohio C.C. 
(N.S.) 489 (1913). 

143 Lima Used Car Exchange Co. v. Hemperly, supra note 138. 

144 Gano, et al. v. The Cleveland, Cincinnati, Chicago & St. Louis Ry. Co., 
33 Ohio App. 142, 168 N.E. 566 (1929). The court did caution, however, that 
if the comment on the special instruction was such that it resulted in another 
or conflicting rule of law, a reversal would result because the jury would then 
be presented with two rules of law on the same issue and it could not be de- 
termined which instruction the jury followed. This particular rule of law is 
well grounded. Industrial Commission of Ohio v. Ripke, 129 Ohio St. 649, 
196 N.E. 640 (1935); Booksbaum, a Minor v. Christian, 53 Ohio App. 384, 5 
NE. 2d 177 (1935); Rapp et al. v. Becker et al., 4 Ohio C.C. (N.S.) 139, 16 
Ohio C.D. 321 (1904); Eureka Fire & Marine Insurance Co. v. Purcell, 19 Ohio 
C.C. 135, 10 Ohio C.D. 528 (1899), aff'd 66 Ohio St. 678, 65 N.E. 1129 (1902); but 
see The Ohio Stock Food Co. v. Gintling, 22 Ohio App. 82, 153 N.E. 341 (1926). 

145 Supra note 138. 

146 The Cincinnati Street Ry. Co. v. Adams, 33 Ohio App. 311, 169 NE. 
480 (Hamilton County — 1929); Pratt v. Byers, 41 Ohio App. 112, 11 Ohio L. 
Abs. 514 (Franklin County — 1931); Stocker v. Arnold, 18 Ohio L. Abs. 213 
(Darke County — 1934); Hatter v. McMunn, 18 Ohio L. Abs. 601 (Summit 
County — 1935). After the requested special instruction was given, the trial 
court added, “I will fully explain that just a little later.” Heid that paragraphs 
5 and 7 are separate and distinct, and further that paragraph 7 does not qualify 
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Further proof of the fact that paragraphs 5 and 7 of Section 
11420-1 are to be read together and that the word “instruction” 
which appears twice in paragraph 7 means special instructions 
provided for by paragraph 5, is apparent in the cases which without 
exception hold that special instructions given before argument are 
to be taken by the jury to the jury room in their deliberations 
of the case.'47 

This requirement is statutory'*® and is found in paragraph 
7 and not paragraph 5.149 

To deny counsel this right is prejudicial error.'*° 

On the basis of the legislative history of Section 11420-1 (5) 
and (7); the cases immediately following the last major amend- 
ment of 1892; the uncontradicted statement by the supreme court 
in 1929; and the fact that special instructions are sent to the jury 
room under paragraph (7) not (5), it is difficult to draw any con- 
clusion other than that the four courts of appeals which followed 
the Gano!5! decision are wrong. 





or control paragraph 5. In Pratt v. Rogers, supra, Judge Hornbeck in addition 
to relying upon the Gano decision, supra note 13, found support for his views 
in an historical analysis of Section 11447 (now Section 11420-1). He felt that 
the statute enacted in 1868 “. . . and such charge or charges, or any other 
charge or instruction provided for in this Section, when so written and given, 
shall in no case be orally qualified, modified, or in any other manner ex- 
plained to the jury . . .” was clearly all-inclusive but that the amendment in 
1892 to its present form, “. . ..a charge or instruction, when so written and 
given, shall in no case .. .” made “charge” and “instruction” synonomous, 
thereby restricting the limitation of paragraph 7 to the general charge should 
it be in writing. It is submitted that when paragraph 7 was amended in 1892 
by deleting certain words, the legislature merely eliminated the words with- 
out changing the meaning of the section. The amendment struck out the fol- 
lowing words: “and such. . . or charges, . . . any other charge or . . . provided 
for in this section, . . .” It would seem that by simplifying and generalizing 
the language, and removing the qualifying phrases, the legislature had no 
intention to narrow the meaning. 

147 Lima Used Car Exchange Co. v. Hemperly, supra note 138 at 405; 
The American Steel Packing Co. v. Conkle, supra note 38 at 126; Hrovat v. 
The Cleveland Railway Co., 125 Ohio St. 67, 72, 180 N.E. 549 (1932); Presti v. 
The Cleveland Ry. Co., 26 Ohio App. 536, 539-540, 160 N.E. 508 (1927); Domi- 
nick Foy, Jr. v. The Toledo Consolidated Street Railway Co., 10 Ohio C.C. 151, 
6 Ohio C.D. 396 (1895). 

148 Hrovat v. The Cleveland Railway Co., supra note 147; The American 
Steel Packing Co. v. Conkle, supra note 38 at page 126; Baltimore and Ohio 
R.R. Co. v. Shober, 38 Ohio App. 216, 231, 176 N.E. 88 (1930). 


149“. | . and all written charge and instructions shall be taken by the 
jurors in their retirement... .” Onto Gen. Cope § 11420-1 (7). 

150 Lima Used Car Exchange Co. v. Hemperly, supra note 138; Cone and 
O’Dell v. Bright, 68 Ohio St. 543, 68 N.E. 3 (1903). 

151 Supra note 144. 
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The Submission of Written Interrogatories 
to the Jury 


Wayne E. Stichter. ¢ 


Section 11420-17 of the General Code provides: 


When either party requests it, the court shall instruct 
the jurors, if they render a general verdict, specially to find 
upon particular questions of fact, to be stated in writing, 
and shall direct a written finding thereon. The verdict and 
finding must be entered on the journal and filed with the 
clerk. [Emphasis added.] 


Section 11420-18 reads: 

When a special finding of facts is inconsistent with the 
general verdict, the former shall control the latter, and the 
court may give judgment accordingly. [Emphasis added.] 
The use of interrogatories in the submission of a case to a jury 


has rescued many a lawyer and client from the consequences of an 
unfavorable verdict. On other occasions, interrogatories have spell- 
ed disaster to the lawyer employing them. It has become more or 
less commonplace to say that it is dangerous to use interrogatories. 
That is perhaps true. But is it not dangerous merely to try many 
cases to a jury? Dangerous battles may demand dangerous weapons. 
Of course, as in the use of any dangerous weapon, caution must be 
employed so as to minimize the likelihood of injury to one’s self. 

Because of the unfortunate consequences which may attend the 
unnecessary or ill-advised use of interrogatories, trial counsel, in 
every case in which he contemplates their use, should give thorough 
consideration to the probable advantages and disadvantages that 
may result—to weigh in the balance the benefit to inure from 
favorable findings and the harm and possible disaster that may 
follow unfavorable findings. This consideration should be under- 
taken early in the trial,—yes, even before the trial begins. 
Indeed, the trial lawyer will often find it advisable to plan in 
advance the use of interrogatories and to chart the trial strategy, 
tactics and evidence accordingly. 

It must be remembered, however, that sudden or unexpected 
developments, favorable or unfavorable, may make it unwise to ad- 
here to a premature decision regarding the use of interrogatories; 
consequently, no final decision respecting their use should be made 
until after the evidence is concluded and perhaps not even until after 
the final argument has been completed. 


* Address delivered at the 1949 spring meeting of the Columbus Bar 
Association. 

+ Member of The Ohio Bar and of the firm of Effler, Eastman, Stichter & 
Smith, Toledo, Ohio; President of International Association of Insurance 
Counsel. 
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Before making a final decision as to whether he shall employ 
interrogatories in any particular case, I think it would be quite help- 
ful for counsel to ask himself a few searching questions regarding 
his case and then to answer such questions as honestly and objective- 
ly as possible, without indulging in any wishful thinking. To illus- 
trate this point, I shall suggest several questions which counsel for 
a defendant might well propound to himself: 

1. Does any one or more of the ultimate and determinative facts 

of the case preponderate strongly in my favor? 

2. Do I honestly believe that, in view of the favorable evidence, 
the jury would likely answer my interrogatories favorably? 

3. Will the sympathy or prejudice of the jurors operate in favor 
of the other party or his counsel? 

4. Do I entertain a strong feeling or hunch that the verdict 
will be adverse, even though I honestly believe that the 
ultimate and determinative facts are in my favor? In other 
words, do I sense that the jury is “agin” me? 

5. Is my defense of a technical nature which, while legally sound 
and amply supported by the evidence, is calculated to make 
little, if any, appeal to a jury in the rendition of a general 
verdict? 

6. Is it important in this case that I employ interrogatories in 
order to prevent the application of the two-issue rule? 

While I would not be so bold or rash as to imply that these sug- 
gested questions will enable counsel to come up with an infallible de- 
cision as to whether interrogatories shall be employed, I do feel that 
the special findings which these questions will elicit will be most 
helpful in making a decision. (The answer “Yes” to any of the fore- 
going questions is an indication — but nothing more — that it would 
be advantageous to employ interrogatories.) 

In addition to the various considerations which I have mention- 
ed, there may be other special circumstances which make it ex- 
pedient to use interrogatories. I shall mention two special cases. 

In suits involving liability for damages to persons and property 
it sometimes happens that the defendant’s liability insurance cover- 
age extends to a part only of the claims asserted by plaintiff. In 
the event of an adverse verdict, it may be very important for de- 
fendant and his insurer to know whether such verdict is based 
wholly or in part upon a claim which is covered by the insurance 
policy. The use of interrogatories should provide the necessary 
answer. 

In an action charging defendant with liability for the negligence 
of another wrongdoer—for instance, an action against an employer 
charging him with responsibility for the acts of his agent or in- 
dependent contractor, or an action against a retailer for the acts of a 
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wholesaler or manufacturer, and in other innumerable cases involv- 
ing primary and secondary liability—it frequently happens that the 
defendant is charged with liability not only for the wrongful acts of 
another wrongdoer but also for his own active negligence. In the 
event of an adverse verdict, it will be very important for defendant 
to know whether such verdict is based solely upon defendant’s 
liability for the acts of the other wrongdoer. Otherwise, defendant’s 
right of indemnification against the wrongdoer primarily liable may 
be seriously endangered if not destroyed. 

The proper preparation of interrogatories is not an easy task. 
Proper preparation involves three things: (1)a thorough knowledge 
of the requirements imposed by the statutes and court decisions with 
respect to the form and substance of the interrogatories and the 
time and manner of their submission; (2) a thorough analysis of 
the pleadings, issues, and evidence in the case; and (3) meticulous 
care in the phrasing of the interrogatories in order to elicit definite, 
positive and, if possible, favorable findings of ultimate and deter- 
minative facts. 

Our supreme court has said that “The character of the ques- 
tions which may be propounded is determined by the purpose for 
which they are authorized”! and that “The purpose * * * is to elicit 
from the jury such special findings on particular questions of fact as 
will test the correctness of the general verdict” *, and “to give the 
parties an opportunity to ascertain whether the jury has under- 
stood ard applied the law to the proven facts”.* Consequently, the 
interrogatories must be such as call for answers which will establish 
ultimate and determinative facts rather than mere probative facts, 
or which will establish such probative facts as will permit an ulti- 
mate and determinative fact to be inferred as a matter of law. * 

And just what is “an ultimate and determinative fact”? The 
phrase appears difficult of any practicable definition, and so far as 
my search has revealed, no satisfactory definition has yet been given 
by our supreme court. Our supreme court has said, however, that a 
“particular question of fact”, as that term is used in Section 11420-17 
of the Code, is “something different from, and less than, an issue.”* 
A recent opinion of the Court of Appeals of Hamilton County has 
this to say on the subject: 

Ultimate facts lie in the area between evidence and a con- 





1 Electric Railroad Co. v. Hawkins, 64 Ohio St. 391, 60 N.E. 558 (1901). 

2Electric Railroad Co. v. Hawkins, 64 Ohio St. 391, 60 N.E. 558 (1901); 
Anderson, Admx., v. S.E. Johnson Co., 150 Ohio St. 169, 80 N.E. 2d 757 (1948). 

3 Elio v. The Akron Transportation Co., 147 Ohio St. 363, 71 N.E. 2d 707 
(1947). 

4 Gale v. Priddy, 66 Ohio St. 400, 64 N.E. 437 (1902); Kennard v. Palmer, 
143 Ohio St. 1, 53 N-E. 2d 908 (1944). 

5 Gale v. Priddy, 66 Ohio St. 400, 64 N.E. 437 (1902). 
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clusion of law. They are the essential and determining facts 

on which the final conclusion of law is predicated. They are 

deduced by inference from evidentiary facts which can be 

directly established by testimony or evidence. 

Ultimate facts are those facts which may be pleaded estab- 

lishing the existence of a legal right, the violation of a 

legal right, or a legal defense to a cause of action based 

thereon. Ultimate facts are the logical results of the proofs 

nr evidence. They are the conclusions of facts, the final 

resulting effect of which is reached by the processes 

of logical reasoning from evidentiary facts. An ultimate 

fact may be and often is the result of an inference drawn 

from more than one evidentiary fact.® 

Our Ohio appellate courts are not in agreement as to what con- 
stitutes an ultimate and determinative fact as distinguished from a 
fact of a purely probative character or as distinguished from a con- 
clusion of law. Even if we concede that what may be an ultimate 
and determinative fact in one case may be a purely probative fact 
in another, we cannot escape the conclusion, I submit, that the 
decisions of our appellate courts on this subpect are in hopeless 
conflict. Indeed, it is difficult to reconcile some of the recent deci- 
sions of the Supreme Court of Ohio with the earlier decisions of 
that court; yet these earlier decisions have not been expressly over- 
ruled or modified. 

It may be helpful to you to summarize briefly some of the inter- 
rogatories which have been held by our supreme court as properly 
calling for answers establishing directly or inferentially ultimate and 
determinative facts. These interrogatories made inquiry as follows: 

1. (a) In what respect defendant failed to exercise that 
degree of care which an ordinarily reasonable and 
prudent person would have exercised under the 
same or similar circumstances.’ 

(b) What act or acts of plaintiff or defendant was the 
cause or causes which directly produced the col- 
lision and without which it would not have oc- 
curred.® 

(c) Was the defendant negligent in one or more of the 
respects set forth in the petition; and, if so, was 
such negligence the sole proximate cause of the 
injuries to plaintiff.® 

2. Was defendant guilty of any negligence; and, if so, 
what was the negligent act or acts of the defend- 
ant. (And without inquiry as to whether the negli- 
gent act was a proximate cause.) !° 

3. (a) Whether defendant corporation entered into a con- 
spiracy with other defendants to prevent unioniza- 


6 Scott v. Cismadi, 80 Ohio App. 39, 74 N.E. 2d 563 (1947). 

7 Elio v. Akron Transportation Co., 147 Ohio St. 363, 71 N.E. 2d 707 (1947). 
8 Ibid. 

9 Ibid. 

10 Masters v. N. Y. C., 147 Ohio St. 293, 70 N.E. 2d 898 (1947). 








348 





OHIO STATE LAW JOURNAL [Voi. 11 


tion or to end a strike by violence." 


(b) Whether attack upon pickets and strikers in which 


plaintiff was injured was a part of or in further- 
ance of a conspiracy by the defendants.'” 


(c) Whether such attack was caused solely and prozxi- 


mately by a rebellion by the workers themselves 
against the conduct of the pickets, strikers and 
sympathizers in stoning the autos of the workers."* 


(The supreme court, however upheld the lower court in 
holding that the consolidation of the last two interroga- 
tories was improper and in refusing to submit them while 
so combined.) 


Was plaintiff guilty of any negligence which either 
directly caused, or directly contributed to cause, 
the collision.14 (The supreme court did not ezx- 
pressly pass upon the propriety of this interroga- 
tory.) 

In an action by a pedestrian for injuries sustained 
when struck while crossing street, whether plain- 
tiff looked to north after passing center line of 
street; also whether plaintiff’s view (after reaching 
center of street) of defendant’s car was obstruct- 


ed.15 


6. (a) In an action for wrongful death, whether decedent, 


had he looked as he approached the interurban 
railway tracks, would have seen the interurban car 
in time to stop his auto in a place of safety.'® 


(b) Whether decedent did look in the direction from 


which the interruban car was approaching when 
the decedent was far enough from the track to stop 
before reaching the crossing.'* 

In a negligence action where more than one specific 
act of negligence is relied upon, “Was the defend- 
ant negligent?” and “If your answer to No. 1 is 
yes, state of what that negligence consisted.”'* 

In an action for injuries allegedly sustained by 
plaintiff while engaged in interstate commerce, 
whether acts of plaintiff were in connection with, 
or a part of, an interstate movement of cars.!® 

An itemization of the damages making up verdict 
allowed on second cause of action.*® (Since jury 
expressly found no items of damage on second 
cause of action, verdict awarding plaintiff $200 plus 
interest on first cause of action and $900 on sec- 





11 Solanics v. Republic Steel Corp., 142 Ohio St. 567, 53 N.E. 2d 815 (1944). 


12 Ibid. 
13 Ibid. 


14 Swoboda v. Brown, 129 Ohio St. 512, 196 N.E. 274 (1935). 
15 Horwitz v. Eurove, 129 Ohio St. 8, 193 N.E. 644 (1934). 
16C, D. & M. Ry. v. O’Day, 123 Ohio St. 638, 176 N.E. 569 (1930). 


17 Ibid. 


18 Davison v. Flowers, 123 Ohio St. 89, 174 N.E. 137 (1930). 
19 Mellon v. Weber, 115 Ohio St. 91, 152 N.E. 753 (1926). 


20 Central Gas Co. v. Hope Oil, 113 Ohio St. 354, 149 N_E. 386 (1925). 
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ond, judgment was reduced to $200 plus interest 
thereon.) 

10. In an action for damages due to an alleged defect 
in a bridge, “Was the bridge, at the time of the 
accident, in a reasonably safe condition for travel 
in the ordinary mode?’’! 

11. Whether the place that the motorman selected for 
plaintiff to alight was a reasonably safe place for 
her to alight with the assistance of the conductor.”? 

12. (a) In action against a city for injuries due to an al- 
leged defective condition of a sidewalk, whether 
sidewalk at time of injury, aside from accumula- 
tion of snow and ice, was in good condition and 
repair.”° 

(b) Whether obstruction complained of was an un- 
natural and artificial accumulation of snow and 
ice, or a natural and ordinary one.*4 

(c) Whether plaintiff saw and knew the nature of ob- 
struction before and at the time of passing over 
it, and whether knowing this he voluntarily passed 
over it.75 

(d) Whether plaintiff could easily have avoided ob- 
struction and nevertheless conveniently reached 
his destination.”® 

(In this case all the interrogatories were answered favor- 
ably to defendant and trial court granted defendant’s 
motion for judgment on the special findings notwithstand- 
ing the verdict for plaintiff; and the supreme court upheld 
action of trial court. However, judgment could have been 
sustained on any one or all of last three special findings 
without regard to the propriety of the others.) 


Those interrogatories which in the opinion of our supreme 
court do not call for ultimate and determinative facts comprise 
inquiries as follows: 


1. In a case involving question of whether truck driv- 

er was servant of defendant or of independent con- 

tractor hired by defendant, interrogatories as to: 

(a) Whether independent contractor had right to . 
remove or discharge truck driver or to substi- 
tute another person in his stead.?* 

(b) Whether independent contractor had right to 
withdraw his truck and driver units from the 
service of defendant.”® 

(c) Whether truck driver was free so far as de- 





21 City of Troy v. Brady, 67 Ohio St. 65, 65 N.E. 616 (1902). 

22 Electric Rd. Co. v. Hawkins, 64 Ohio St. 391, 60 N.E. 558 (1901). 
23 Schaefler v. Sandusky, 33 Ohio St. 246 (1877). 

24 Ibid. 

25 Ibid. 

26 Ibid. 

27 Anderson v. Johnson Co., 150 Ohio St. 169, 80 N.E. 2d 757 (1948). 
28 Ibid. 
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fendant was concerned to choose his route.”® 

(d) Whether defendant had right to separate truck 
driver from his truck or to substitute another 
person in his stead.*® 

(e) Whether under contract between defendant 
and independent contractor, truck driver was 
a servant or agent of defendant at time of 
collision.** 

2. (a) In an action for death of a pedestrian, whether 
decedent was crossing at a point other than an 
intersection? (without any inquiry as to proximate 
or contributing effect of same). 

(b) Whether decedent first stepped between two autos 
attempting to cross the street®* (without any in- 
quiry as to proximate or contributing result of 
same). 

3. Whether defendent, at or immediately before the 
collision, was guilty of conduct manifesting a per- 
versity of mind.** (Interrogatory was so restricted 
as to time and events that answer would not neces- 
sarily be dispositive of issue.) 

4. (a) As to names of officers of defendant corporation 
who acted for defendant in entering into a con- 
spiracy, if such conspiracy should be found by the 
jury. 

(b) As to names of persons with whom officers entered 
into conspiracy.*® 

(Other interrogatories in this case called for ultimate and 

determinative facts, although two of them were held to 

be improperly consolidated.) 

5. An interrogatory which related only to certain 
items of damage and which had no reference to 
certain other items upon which jury may have 
based its verdict.** 


6. Whether jury’s verdict was based on issue of per- 
formance.** (Word “solely” was omitted from in- 
terrogatory; supreme court indicates that had word 
“solely” been included in the interrogatory, the 
interrogatory would have been required to be sub- 
mitted to the jury.) 

7. (a) Whether defendant gave “reasonable warnings” of 
danger from benzol tank.*® 





29 Ibid. 

30 Ibid. 

31 Ibid. 

32 Betras v. McKelvey Co., 148 Ohio St. 523, 76 N.E. 2d 280 (1947). 
33 Ibid. 

34 Kennard v. Palmer, 143 Ohio St. 1, 53 N.E. 2d 908 (1944). 

35 Solanics v. Republic Steel, 142 Ohio St. 567, 53 N.E. 2d 815 (1944). 
36 Ibid. 

37 Ohio Fuel Gas v. Ringler, 126 Ohio St. 409, 185 N.E. 553 (1933). 
38 Globe Indemnity v. Wassman, 120 Ohio St. 72, 165 N.E. 579 (1929). 
89 Mason Tire v. Lansinger, 108 Ohio St. 377, 140 N.E. 770 (1923). 
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(b) Whether plaintiff heard such warnings.*® (But see 
Judge Jones’ dissent.) 

8. (a) Whether negligence of either one or both crane- 
men of defendant was the sole proximate cause of 
plaintiff’s injuries.*! 

(b) Whether plaintiff was “negligent in any degree di- 
rectly and proximately contributing” to his injur- 
ies. 

9. (a) Whether plaintiff employee had the opportunity to 
ascertain, and endeavored to ascertain, the danger- 
ous condition of an entry where he was injured.* 

(b) Whether the defect in the roof of such entry was 
obvious and noticeable to a person going in or out 
of such entry.** 

Interrogatories should be couched in such simple, clear and 
concise language as to be readily understood by the jurors. Each 
question “should be limited to a single, direct and controverted 
issue of fact and should be so stated that the answer will neces- 
sarily be positive, direct and intelligible.”*® Whenever practicable, 
each question should be so framed as to permit a simple and cate- 
gorical answer — preferably a “yes” or “no” answer. 

The request of counsel that interrogatories be submitted to the 
jury should contain the condition that the interrogatories shall be 
answered in case a general verdict is rendered. Otherwise there is no 
mandatory duty on the part of the court to submit the requested 
interrogatories.**° Requesting the court to instruct the jurors to an- 
swer the interrogatories only if a general verdict is rendered in 
favor of the plaintiff (or defendant) is not a sufficient compliance. 

If several interrogatories are requested by counsel, his request 
should be made with respect to each interrogatory individually; 
otherwise the court might treat the several interrogatories as a 
series and refuse all because of a material defect in only one ques- 
tion. The following form of request is therefore suggested: 

Defendant (plaintiff) requests the court to instruct the 
jurors that, if they render a general verdict in this case, 
they shall make a special finding, in writing, upon each of 

the particular questions of fact referred to in the attach- 

ed interrogatories, No. 1, 2, 3, etc., this request being made 

separately as to each such interrogatory. 

It is the better practice, I think, to use a separate sheet of paper 
for each interrogatory. This will avoid complications that might 





40 Ibid. 

41 Brier Hill Steel Co. v. Ianakis, 93 Ohio St. 300, 112 N.E. 1013 (1915). 

42 Ibid. 

43 Davis v. Turner, 69 Ohio St. 101, 68 N.E. 819 (1903). 

44 Ibid. 

45 Elio v. The Akron Transportation Co., 147 Ohio St. 363, 71 N.E. 2d 707 
(1947). 

46 Gale v. Priddy, 66 Ohio St. 400, 64 N.E. 437 (1902). 
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otherwise result should the court grant the request as to some only 
of the interrogatories and refuse as to others. On each sheet there 
should be listed (1) the instruction of the court relative to the 
jury’s duty to answer; (2) the interrogatory; (3) sufficient space for 
the answer to be written in; and (4) twelve lines or spaces for the 
signatures of the jurors. 

The request for the submission of interrogatories should be 
made to the court before the general charge is begun; for it is to be 
borne in mind that our supreme court has held that an interrog- 
atory which is not tendered “until after the general charge when the 
jury is about to retire for deliberation upon its verdict may be re- 
jected by the trial court in the exercise of a sound discretion.”*? In 
my opinion the request should be made immediately following the 
completion of the final argument to the jury. A request at such 
time is certainly a timely one and cannot be properly rejected as 
“too late.” On the other hand, an earlier request is, I think, unwise; 
for if the request is made before the arguments are completed, op- 
posing counsel will be afforded an opportunity (which he should 
not have) to comment on the interrogatories in his argument to the 
jury, and even to advise or suggest how the jury should answer 
the interrogatories. In this connection, it should be added that it 
is highly improper for counsel for either party to give any such 
advice or suggestions to the jury.*® 

In its instructions to the jury relative to the interrogatories, 
the court should carefully refrain from making any suggestion or 
indication to the jury as to what its answer should be to any inter- 
rogatory or as to the legal effect of any answer which might be 
given, and the court should also avoid any instruction, explanation 
or suggestion to the jury which seeks to harmonize or reconcile the 
answer with the general verdict.*® While the court should instruct 
the jurors that the answer to each interrogatory must be signed by 
nine or more members of the jury, it is improper to give an instruc- 
tion that such answer must be signed by the same jurors as signed 
the general verdict.°° In order to minimize the possibility of any 
prejudicial instructions by the court with respect to the interrogator- 
ies, it is good practice for counsel to prepare and to submit with 
the interrogatories the instructions which he desires the court to 
give. 

If and when the jury renders a general verdict in a case in 





47 Kennard v. Palmer, 143 Ohio St. 1, 53 N.E. 2d 908 (1944). 

48 Walsh v. Thomas, 91 Ohio St. 210, 110 N.E. 254 (1915); Elio v. The Akron 
Transportation Co., 147 Ohio St. 363, 71 N.E. 2d 707( 1947). 

49 Jbid. 

50 Simpson v. Springer, 74 Ohio App. 142, 57 N.E. 2d 817 (1943); Maumee 
Railway and Light Co. v. Hannaway, 7 Ohio App. 99 (1915). 
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which interrogatories have been submitted to the jury, counsel for 
each party should carefully examine each interrogatory and ascer- 
tain whether it has been fully and definitely answered, and whether 
it has been signed by at least nine jurors; and if there be any mat- 
erial defect or omission in any answer, trial counsel should promptly 
call the court’s attention to such defect or omission, and request the 
court to order the jurors to resume their deliberations and to cor- 
rect such defect or omission. Failure to so object will ordinarily 
constitute a waiver of such defect or omission.5! 

If any answer to an interrogatory is, in the opinion of trial 
counsel, irreconcilable with an adverse verdict, counsel should, of 
course, promptly file a motion for judgment on the special findings. 
The overruling of a motion for judgment on the special findings con- 
stitutes a final order from which an appeal on questions of law 
may be taken.*? 


51 Board of Commissioners v. Deitsch, 94 Ohio St. 1, 113 N.E. 745 (1916). 

52 Central Gas Co. v. Hope Oil Co., 113 Ohio St. 354, 149 N-E. 386 (1925). 

Editor’s Note: The reader’s attention is directed to the following supreme 
court decisions rendered since Mr. Stichter’s address before the Columbus 
Bar Association: Klever v. Reid Brothers Express, Inc., et al, 151 Ohio St. 467, 
86 N.E. 2d 608 (1949); Soltz, et al., v. Colony Recreation Center, et al, 151 Ohio 
St. 503, 87 N.E. 2d 167 (1949); Bobbitt v. Maher Beverage Co., et al, 152 Ohio 
St. 246, 89 N.E. 2d 583 (1949); McNees v. The Cincinnati Street Ry. Co., 152 Ohio 
St. 269, 89 N.E. 2d 138 (1949); Bradley v. Mansfield Rapid Transit Inc., 154 
Ohio St. 154 (1950). 











Directed Verdict and Judgment 
Notwithstanding Verdict 


Rosert M. Hunter* 


In a large percentage of personal injury and wrongful death 
actions, the hurdle which is feared most by the plaintiff’s attorney 
is that raised by a motion for a directed verdict.' Statistics are not 
available to indicate the percentage of such actions which have been 
terminated by a directed verdict. In cases against municipalities the 
figure would probably be larger than for actions against other types 
of defendants.* While experienced trial lawyers are fully aware of 
the possibility of a directed verdict, it seems to be the fact that 
many lawyers are not and often so present their cases as to make a 
directed verdict almost inevitable. 

The motion is frequently made by defendant’s counsel at the 
conclusion of the opening statement for the plaintiff. As one listens 
to the short, carelessly phrased statement sometimes made by an 
inexperienced lawyer it seems that he must not know that it is 
possible that his client will lose the case without an opportunity to 
put on a witness. Surely, few experiences could be more embarrass- 
ing to a lawyer than that of having his opening statement made 
the basis for direction of a verdict against his client. It has happen- 
ed many times.* 

The motion at the conclusion of the opening statement may be 
either for a directed verdict or for dismissal of the action.‘ It is prob- 





* Professor of Law, College of Law, The Ohio State University. 

1 Synonymous terms are “instructed verdict”, Steel Materials Corp. v. 
Stern, 82 Ohio App. 89, 77 N.E. 2d 272 (1947), and “peremptory instruction”, 
Farley, Instructions to Juries —Their Role in the Judical Process, 52 YALE 
L. J. 194, 218 (1932). 

2 The course in Ohio Court Practice is required of all third-year students 
at The Ohio State University College of Law. Part of the course consists of 
the trial of a case based upon facts found in a current motion picture. Prior 
to participating in the trial of this Practice Court case, each student is required 
to make a written report of an actual trial in the common pleas court. From 
these reports and from oral statements of the students as to their difficulties 
resulting from settlements and directed verdicts, a fairly accurate picture of 
the civil jury litigation in Franklin County Common Pleas Court is being 
acquired. 

3 E.g., Gross v. Campbell, 118 Ohio St. 285, 160 N.E. 852 (1928); Fini v. 
Perry, 119 Ohio St. 367, 164 N.E. 358 (1928); Cleveland Ry. Co. v. Barragate, 
125 Ohio St. 190, 180 N.E. 694 (1932); Cervone v. Youngstown, 18 Ohio L. Abs. 
109 (1934); Cheney v. Garrett, 50 Ohio L. Abs. 150, 76 N.E. 2d 96 (1947); and 
cases cited in 39 Onto Jur., Trial, § 225 et seq., 12 Pace’s Onto Dice., Trial, 105.1. 

4 39 Onto Jur. 883; Cornell v. Morrison, 87 Ohio St. 215, 100 N.E. 817 (1912); 
64 C.J., Trial, § 391 (1933). 
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able that a court would be somewhat more reluctant to direct a 
verdict, thus laying the basis for a judgment on the merits. A dis- 
missal of the action would not preclude the filing of another peti- 
tion if the statute of limitations did not prevent it. Defendant’s 
counsel would naturally prefer a directed verdict. However, he 
might be satisfied with a dismissal. 

If the opening statement affirmatively shows that the action 
is based upon a contract which is against policy, or illegal for any 
reason, or that the statute of limitations has barred the claim, either 
a directed verdict or a dismissal may be expected.5 Even in such 
cases an opportunity should be given plaintiff’s counsel to modify 
or explain his statement before defendant’s motion will be granted.® 
A fortiori, when the motion is predicated upon a mere omission 
from the statement, opportunity should be given to supply the 
lacking element.” 

The disagreement which has existed for the past century as to 
the test to be applied in directing a verdict wouldseemtohave no ap- 
plication when the motion is made following the opening statement. 
If counsel states that evidence will be produced to substantiate his 
client’s claims as to each material issue, there is no occasion for 
raising a question as to the adequacy of the statement.* 

If the defendant’s motion following the opening statement is 
overruled, he has the choice of resting upon that ruling or proceed- 
ing with the trial. If the trial proceeds, the action of the court in 
overruling the motion should not be assignable as error in the 
event of an appeal following final judgment.® Any review of the 
proceedings on a motion for a new trial or on appeal should take 
into account the evidence actually introduced rather than counsel’s 
statement as to the evidence which is expected to be produced. This 
would seem to follow a fortiori from the rule which has been adopt- 
ed in connection with the overruling of the motion following the 
plaintiff’s evidence.!” 

At the conclusion of the plaintiff’s evidence, he is, of course, 
no more entitled to a directed verdict than he would have been prior 
to the presentation of his evidence. The defendant is entitled to his 
day in court. This means an opportunity to meet the evidence 





5See Note, Direction of Verdict on Opening Statement of Counsel, 129 
A.L.R. 557; Gross v. Campbell, 118 Ohio St. 285, 160 N.E. 852 (1928); Oscanyan 
v. Winchester Repeating Arms Co., 103 U.S. 261 (1881); Wrightson v. Dough- 
erty, 5 Cal. 2d 257, 54 P. 2d 13 (1936). 

6 Pociey v. Pierrot, 17 Ohio App. 175 (1922); Cornell v. Morrison, 87 Ohio 
St. 215, 100 N.E. 817 (1912). 

739 Onto Jur., Trial, § 228 and cases cited. 

839 Onto Jur., Trial, § 226. 

9 9WiemoreE, Evipence 315 (3rd Ed. 1940). 

10 See note 40, infra. 
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against him by presenting evidence of his own. However, the 
defendant may be entitled to a directed verdict, and at this point, for 
the first time it becomes necessary for the court to choose among 
the several criteria which have been applied by various courts at 
various times. For simplicity, these may be called “the scintilla 
rule”, “the reasonable mind’s test”, and “the new trial test”. 

Under the “scintilla rule,” if there is any evidence whatever, 
even a mere scintilla, in support of each essential allegation of 
plaintiff’s statement of claims, declaration or petition, the court 
should not direct a verdict against him.’! This rule was followed 
in England from the first case in which a verdict was directed for 
defendant, probably in 1725,!* until the rule was repudiated in 
1857.14 

In this country, the scintilla rule was accepted and applied in 
many jurisdictions.‘ In some states the period of its acceptance 
was much longer than in others. The United States Supreme Court 
at first applied this rule’® and continued to do so until 1857, the 
year of its repudiation in England. In 1872 the supreme court fol- 
lowed the lead of the English courts and ceased to apply the scin- 
tilla rule.* The New York Court of Appeals in 1874'* and the Penn- 
sylvania Supreme Court in 1879,'® likewise refused to continue 
to recognize the rule. 

The Ohio Supreme Court was among the last of the American 
courts to abandon the scintilla rule.*° It had been applied at least 
as early as 1856,?! the year before that in which the United States 
Supreme Court last gave it expression,?? and the year it was re- 
pudiated in England.?* For more than seventy-five years, the Ohio 
Supreme Court continued to give effect to the rule. 

In a case decided in 1925,?4 a minority of the court expressed 





1139 Onto Jur., Trial, 793, 868. 

12 Syderbottom v. Smith, 1 Stranges 649, 93 Eng. Rep. 759. See Smith, The 
Power of the Judge to Direct a Verdict: Section 457a of the New York Civil 
Practice Act, 24 Cor. L. Rev. 111 (1924); Blume, Origin and Development of 
the Directed Verdict, 48 Micn L. Rev. 555 (1950). 

13 Toomey v. London Ry. Co., 3 C.B. (N.S.) 146, 140 Eng. Rep. 694. See 
Smith op. cit. supra note at 114. 

1453 Am. Jur., Trial, 285. 

15S Greenleaf v. Birth, 9 Pet. (34 U.S.) 292, at 299 (1835). 

16 Richardson v. City of Breton, 11 How. (52 U.S.) 361 (1857). 

17 Improvement Co. v. Munson, 14 Wall. (81 U.S.) 442 (1871). 

18 Baulec v. RR. Co., 59 N.Y. 356 (1874). 

19 Hyatt v. Johnson, 91 Pa. St. 196 (1879). 

20 Hamden Lodge v. Gas Co., 127 Ohio St. 469, 475, 189 N.E. 246 (1934). 

21 Ellis & Morton v. Ohio Life Ins. & Tr. Co., 4 Ohio St. 628 (1855). 

22 Supra note 16. 

23 Supra note 13. 

24 Cleveland-Akron Rag Co. v. Jaite, 112 Ohio St. 506, 514, 148 N.E. 82 
(1925). 
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disapproval of the rule but could not muster the necessary votes 
to commit the court to its repudiation. Three years later the follow- 
ing language was used in the syllabus of a case: “When the proof 
of the essential facts put in issue and the reasonable inferences 
deducible therefrom are such that the jury, as fairminded men, 
should reasonably arrive at but one conclusion, it is the duty of the 
trial court to direct a verdict in favor of the party which such 
proof sustains.”?5 

In the same volume of reports, the syllabus of another case 
contained similar language.** However, it was six years later before 
the court explicitly repudiated the scintilla rule. In Hamden 
Lodge v. Ohio Fuel Gas Co.?7 the syllabus contains the follow- 
ing language: 

1. The term ‘scintilla’, when used to designate a 
rule of trial procedure, is confusing and misleading and 
should be abandoned. 

2. The so-called ‘scintilla rule’ requiring a trial judge 
to submit a case to the jury if there is any evidence, how- 
ever slight, tending to support each material issue, no 
longer obtains in Ohio. (Second and third paragraphs of 
the syllabus in Ellis & Morton v. Ohio Life Insurance 
& Trust Co., 4 Ohio St. 628 and the case of Clark v. McFar- 
land, 99 Ohio St. 100 overruled.) 

3. Upon motion to direct a verdict the party against 
whom the motion is made is entitled to have the evidence 
construed most strongly in his favor. But if upon any es- 
sential issue after giving the evidence such favorable con- 
struction, reasonable minds can come to but one conclu- 
sion and that conclusion is adverse to such party, the judge 
should direct a verdict against him. 

4. Where from the evidence reasonable minds reach dif- 
ferent conclusions upon any question of fact, such question 
of fact is for the jury. The test is not whether the trial 
—_ should set aside a verdict on the weight of the evi- 

ence. 

From the last sentence of this quotation it is clear that the 
Ohio Supreme Court deliberately rejected the rule which the 
United States Supreme Court adopted when it abandoned the 
scintilla rule. 

In his opinion in Pleasant v. Fant,2® Mr. Justice Miller asks: 
“Must the court go through the idle ceremony in such a case of 
submitting to the jury the testimony on which plaintiff relies, when 
it is clear to the judicial mind that if the jury should find a verdict 





25 Jacob Laub Baking Co. v. Middleton, 118 Ohio St. 106, 160 N.E. 629 
(1928). 

26 Painesville Utopia Theatre Co. v. Lautermilch, 118 Ohio St. 167, 160 N_E. 
683 (1928). 

27 Supra note 20. 

28 22 Wall. (89 U.S.) 116, 122 (1874). 
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in favor of plaintiff that verdict would be set aside and a new trial 
had?” 

The negative answer to this question was consistently given 
by the supreme court in cases involving direction of verdicts 
until 1941.2® In that year Mr. Justice Black wrote the opinion for the 
unanimous court in Berry v. United States.*° In it he said, “There 
was evidence from which a jury could reach the conclusion that 
petitioner was totally and permanently disabled. That was enough.” 
In De Zon v. American President Lines Ltd.*1 and in Galloway v. 
United States,2* Mr. Justice Black dissented because the majority 
of the court applied a test for directing a verdict which he believed 
had the effect of depriving plaintiff of his constitutional right to 
jury trial.** Justices Douglas and Murphy joined him in his dis- 
sents in both cases. 

In Wilkinson v. McCarthy,*4 Mr. Justice Black wrote the opin- 
ion of the Court and in it he said, “And peremptory instructions 
should not be given in negligence cases ‘when the facts are in dis- 
pute, and the evidence in relation to them is that from which fair- 
minded men may draw different inferences,’ Washington & G. R. 
Co. v. McDade, 135 U.S. 554, 572. Such has ever since been the es- 
tablished rule for trial and appellate courts.’’5 

In Brady v. Southern Ry. Co.,3® Mr. Justice Reed wrote the 
majority opinion and said: “When evidence is such that without 
weighing the credibility of the witnesses, there can be but one 
reasonable conclusion as to the verdict, the court should determine 
the proceeding by non-suit, directed verdict or otherwise in ac- 
cordance with the applicable practice without submission to the 
jury, or by judgment notwithstanding the verdict. By such direc- 
tion of the trial, the result is saved from the mischance of speculation 
over legally unfounded claims.” 37 

While this language is similar to that used by the courts 
which apply the reasonable mind’s test, several of the cases cited 
as authorities are those which apprcved the new trial test. Mr. 
Justice Black wrote a dissenting opinion and was joined by Justices 





29 See Blume op. cit. supra note 12. 

30312 U.S. 450 (1940). 

31318 U.S. 660 (1943). 

32 319 U.S. 372 (1943). 

33 The related problem of the constitutionality of a statute forbidding the 
direction of a verdict or nonsuit is dealt with in an annotation in 29 A.L.R. 
1287; the case which is annotated is Thoe v. C.M. & St. P.R. Co., 181 Wis. 456, 
195 N.W. 407 (1923); see also People v. McCurchy, 249 Mich. 147, 228 N.W. 
723 (1930). 

34 336 U.S. 53 (1949). 

35 Id. p. 62. 

36 320 U.S. 476 (1943). 

37 Id. p. 479. 
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Douglas, Murphy and Rutledge. 

It would seem that the United States Supreme Court has on 
occasion abandoned the new trial test and in recent cases has 
wavered between acceptance of the reasonable mind’s test and 
return to the scintilla rule. 

When defendant moves for a directed verdict at the conclusion 

of plaintiff’s evidence and the motion is overruled, defendant must 
choose between standing upon the court’s ruling and presenting his 
own evidence. If he takes the latter course he thereby waives the 
error, if any, in the court’s ruling on his motion. In one case in 
which the Ohio Supreme Court dealt with this question, it used 
unfortunate language. It said, “In our judgment the defendant lost 
the benefit of its motion for a verdict by introducing its evidence 
without afterwards renewing the motion. In other words, proceeding 
with the defense waived the motion, unless it was afterward re- 
newed”.®§ In a later portion of the opinion, the Court said: “Giving 
due consideration to the reasons which underlie the various de- 
cisions, we are disposed to hold, that the exception to the motion for 
a verdict at close of plaintiff’s evidence, is waived by the defendant 
by introducing his defense, unless the motion be renewed at the 
end of the whole evidence, and if so renewed it challenges the 
sufficiency of plaintiff’s evidence taken in connection with the facts 
which appear in the evidence introduced by the defendant’.*? This 
would seem to mean that the second motion will be considered on 
its own merits regardless of the state of the evidence at the time 
of the first motion. In a subsequent case, the Court clarified this 
situation: 
“When a motion of a defendant for a directed verdict is 
made at the conclusion of plaintiff’s evidence and over- 
ruled, the defendant has an election either to stand on his 
exception to the ruling or to proceed with his defense; and 
if he accepts the ruling, however erroneous it may be, and 
proceeds with his defense, introducing evidence on his 
own behalf, he thereby waives his right to rely on the 
denial of his original motion. 

The renewal of defendant’s motion to direct a verdict at 
the close of all the evidence challenges, not the sufficiency 
of the evidence that was alone before the court and jury at 
the time the original motion was made, but the evidence 


and the state of the record as it exists at the conclusion of 
all the evidence.’’*° 


In a per curiam opinion in a subsequent case, the supreme 
court said: “Unless a motion for a directed verdict is renewed 
at the close of all the evidence, error cannot be predicated upon the 





38 Cincinnati Traction Co. v. Durck, 78 Ohio St. 243, 249, 85 N.E. 38 (1908). 
39 Id. p. 255. 
40 Halkias v. Wilkoff Co., 141 Ohio St. 139, 47 N.E. 2d 199 (1943). 
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refusal to direct a verdict.”*! However, this would not seem to 
raise a serious question as to the continued validity of the rule stated 
in the syllabus of Halkias v. Wilkoff Co. 

At the conclusion of all the evidence, if each party moves for 
a directed verdict, complications may arise. If one party’s motion 
is ruled upon before the other’s is made, each of the motions will 
rest upon its own merits and the reasonable mind’s test will deter- 
mine whether either should be sustained or overruled. In some cases 
a motion is made by the adverse party before a prior motion has 
been decided and neither party requests that the case go to the 
jury if his motion is overruled. They impliedly waive a jury 
and the court is warranted in directing a verdict in favor of the 
party who would have been entitled to judgment if a jury had been 
waived at the commencement of the trial.*? 

However, either party may qualify his motion with a request 
that if it is overruled, the case shall be submitted to the jury.* 
Moreover, if the court rules on the motions in inverse order and 
sustains the second motion before overruling the first, the party 
who moved first has the right to withdraw his motion and request 
submission to the jury.** In either of these situations, since the 
waiver of the jury is a mere implication, any action of either 
party which is clearly inconsistent with such implication should 
be sufficient to prevent it. If either party requests that written in- 
structions or interrogatories be submitted to the jury, he should 
not be held to have waived a jury from the mere fact that both 
parties have requested a directed verdict. 

There is a substantial difference between the amount of evidence 
essential to the direction of a verdict under the reasonable mind’s 
test and that necessary to uphold a determination by the court when 
a jury has been waived.*5 Counsel, aware of this difference, would 
not ordinarily give up in behalf of his client the more favorable 
rule when it may be preserved by the simple act of qualifying 
the motion for directed verdict. 

It seems to be’a matter of some doubt in Ohio as to whether a 
party, against whom a motion for directed verdict has been made, 
should be permitted to reopen his case and introduce further 





41 McKellips v. Industrial Commission, 145 Ohio St. 79, 80, 60 N.E. 2d 667 
(1945). 

42 First National Bank v. Hayes & Sons, 64 Ohio St. 100, 59 N.E. 893 (1901). 
See annotations 18 A.L.R. 1433 (1922); 108 A.L.R. 1315 (1937). 

43 Steelmaterials Corp. v. Stern, 82 Ohio App. 89, 77 N.E. 2d 272 (1947). 
See note 9 Onto Sr. L.J. 707 (1948) also Gorman, Problems in Trial Procedure, 
12 Ohio Bar 475, 478 (1939). 

44 Nead v. Hershman, 103 Ohio St. 12, 132 N.E. 19 (1921). 

45In the latter situation the test is whether the court’s determination is 
against the manifest weight of the evidence. 
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testimony. In one court of appeals case,** it was held to be error 
to refuse plaintiff the right to reopen. In another court of appeals 
case, judgment was affirmed after the trial court had refused to 
permit plaintiff to reopen his case. The record in this case was 
certified to the supreme court because of the conflict between the 
judgment and that in the case of Siegal v. Portage Yellow Cab Co.*’ 
The supreme court*® disregarded the question which was involved 
in the conflict and disposed of the case on another ground. In a third 
case decided by still another court of appeals, it was held that the 
trial court had not abused its discretion in refusing the plaintiff's 
request to reopen when the request was not accompanied by a 
tender of an appropriate amendment to the petition to support 
the reception of proof.*® 


JUDGMENT NOTWITHSTANDING VERDICT 

Prior to 1935 motion for the judgment notwithstanding verdict 
in Ohio was limited to a consideration of the pleadings.®” In that 
year General Code, Section 11601 was amended to permit such a 
judgment on the pleadings or the evidence.®! The effect of the 
amendment was to allow a court to correct the error made in 
improperly overruling a motion for directed verdict or to take 
appropriate action if no such motion had been made. The criterion 
to be applied in granting judgment under General Code, Section 
11601 is exactly the same as that in directing a verdict, i.e., if 
reasonable minds can reach but one conclusion. The section itself 
precludes the new trial test from being applied by providing that 
“no judgment shall be rendered by the Court on the ground that 
the verdict is against the weight of the evidence.” 

In 1947 a new provision was added to the General Code,** 
Section 11599-1 provides that: “No motion for judgment notwith- 
standing the verdict may be filed after a judgment in conformity 
to the verdict shall have been approved by the Court in writing 
and filed with the clerk for journalization.” It seems clear enough 
that this section makes it mandatory that the party against whom 





46 Siegal v. Yellow Cab Co., 23 Ohio App. 438, 155 N.E. 145 (1926). 

47 Ibid. 

48 Martin Jr. v. Heintz, 126 Ohio St. 227, 184 N.E. 852 (1933). 

49 Whisman v. Willis, 76 Ohio App. 150, 62 N.E. 2d 296 (1945). 

50 Yackee v. Napoleon, 135 Ohio St. 344, 359, 21 N.E. 2d 111 (1939). 

51116 Ohio Laws 249, effective Sept. 2, 1935. The section now reads as 
follows: “When, upon the statements in the pleadings or upon the evidence 
received upon the trial, one party is entitled by law to judgment in his favor, 
judgment shall be rendered by the court, although a verdict has been found 
against such party and whether or not motion to direct a verdict may have 
been made or overruled, but no judgment shall be rendered by the court on 
the ground that the verdict is against the weight of the evidence.” 

52122 Ohio Laws 686, effective Sept. 27, 1947. 
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the verdict is rendered must act expeditiously in filing a motion for 
judgment notwithstanding verdict under General Code, Section 
11601. 

It is not so clear whether General Code, Section 11599-1 applies 
to the type of judgment notwithstanding verdict provided for by 
General Code, Section 11420-18: “When a special finding of facts 
is inconsistent with the general verdict, the former shall control 
the latter, and the court may give judgment accordingly.” The 
word “may” has been construed to mean “shall” and the duty to 
render judgment on the special findings is mandatory.®* The judg- 
ment on the special findings is in fact entered “notwithstanding 
the verdict” and the motion is frequently referred to as a “motion 
for judgment notwithstanding the verdict.”** It would not be a 
strained construction to hold that General Code, Section 11599-1 
applies to both types of motion for judgment notwithstanding 
verdict. However, it is conceivable that the courts may limit its 
application to the type of motion contemplated by General Code, 
Section 11601 and hold it inapplicable to the judgment on special 
findings under General Code, Section 11420-18. 

On appeal when the court of appeals decides that the trial 
court committed error in overruling a motion for directed verdict 
or for judgment notwithstanding verdict, it should render the 
judgment which the lower court should have rendered rather 


than remanding the case for a new trial or for rendition of judg- 
ment.®® 





53 Central Gas Co. v. Hope Oil Co., 113 Ohio St. 354, 364, 149 N.E. 386 
(1925). 

54 Id. p. 358; Daly v. Savage, 27 Ohio App. 133, 160 N.E. 881 (1927); Spill- 
man v. Baltimore & Ohio S.W.R.R. Co., 3 Ohio L. Rep. 544 (1906); Davis v. 
Turner, 69 Ohio St. 101, 68 N.E. 819 (1903). 

55 Majoros v. Cleveland Interurban Rd. Co., 127 Ohio St. 255, 187 N.E. 
857 (1933). 











